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Review of the Regulatory Framework in Coal Industry of India 


PREFACE 

This report has been prepared at the request of the Department of Coal (DoC), until 
recently the Ministry of Coal (MoC). The review was completed in accordance with a 
contract between the MoC and a joint venture comprised of Tata Energy Research. 
Institute (TERI) based in India and International Mining Consultants Limited (IMC) 
based in the UK. All the report preparation was undertaken in India. 

Preparation of this report took place when the policy for the coal sector was not fully 
defined and undergoing change. As a result, the legislation under which the sector is 
administered was also undergoing review and revision by the concerned authorities. 
Amendments to acts and orders were the order of the day. While many of these 
chEuiges were clearly beneficial for the development of the coal sector, the constant 
change presented a problem for both the client and the consultants. The client was 
constrained by the confidentiality requirements regarding draft legislation and the 
consultants were faced with the review and analysis of a moving target. The 
consultants’ task was further hindered by the reluctance of both the client and Coal 
India Limited to engage in meaningful discussion of sectoral procedures and issues. 

The report is presented as a series of chapters dealing with various aspects of the 
sector. While not intended to be stand-alone papers, these chapters can generally be 
read as individual documents. This facilitates the use of the report by those whose 
interest in the coal sector may be limited to one particular topic. Within each chapter, 
it will be found that the many issues identified, options presented and 
recommendations made are not prioritised. This prioritisation is presented in the final 
chapter of the report. It should be noted that the diversity of topics covered precluded 
a uniform format for all the chapters. 

The analysis of issues in “Resettlement and Rehabilitation” was not specifically 
within the contracted scope of work. It has been completed at the request of the client 
by the consultants without the benefit of additional specialist expertise. 

This report was reviewed in draft form by the client, but has not been formally 
approved or accepted by the client and the consultants are solely responsible for the 
views expressed. 

The consultants wish to acknowledge the many parties, who have contributed their 
knowledge of, and opinions regarding, the sector during the preparation of this report. 
The frank exchanges of ideas and opinions were a key to the understanding of the 
realities of the sector. Particular thanks are due to officers of the ministries and 
agencies of the Central Government, officers of the State Governments in coal 
producing states and the coal companies both state and privately owned. A full list of 
all the many stakeholders in the coal industry who provided assistance in the review is 
annexed. 
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EXECUTIVE SUMMARY 


1. Introduction. 

This report is submitted in accordance with the requirements of the contract between 
the (then) Ministry of Coal and the TERI/IMC Joint Venture. 

The primary purpose of the report is to analyse the current regulatory framework 
which will assist GOI to formulate an Action Plan for the implementation of a 
regulatory regime which will (a) free existing public sector coal companies from 
avoidable procedural constraints; (b) encourage private sector participation in the coal 
sector; and (c) make the regulatory framework investor friendly. 

The analysis of the existing regulatory framework and the preparation of 
recommendations was a five-stage process. These stages were: 

(a) Establishment of the approach to the task 

(b) Identification of all legislation pertinent to the coal sector 

(c) Review of the legislation and procedures in the context of perceived sectoral 
policy 

(d) Preparation of options for change 

(e) Preparation of recommendations for change 

Nine topics for analysis, which broadly reflect the process of coal development from 
prospecting to coal sales, were selected. The topics, which are presented as separate, 
almost stand-alone chapters, are: 

(a) Mineral Rights. 

(b) Surface Rights. 

(c) Prospecting/Mining Operations/Health and Safety. 

(d) Financial/Fiscal. 

(e) Labour/Trade Unions/Employee Welfare/Compensation. 

(f) Environment. 

(g) Forests 

(h) Resettlement/Rehabilitation. 

(i) Marketing/Distribution/Transportation/Sales. 

The review was supplemented with an extensive National Consultation Programme, a 
series of Country Reports and International Study Tours. 

In order to prepare recommendations for a regulatory framework, it is necessary to 
identify the policy for the sector. In India, there is no complete, clearly defined policy 
for the coal sector. Consequently, several outstanding issues must be resolved by the 
Government before a meaningful programme of regulatory reform can be initiated. 
They include: 

(a) The quality, location and extent of coal reserves to be made available to the 
private sector 

(b) Restrictions on foreign investment in the coal sector 
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In addition the role to played by Coal India Limited in the foreseeable future needs to 
be decided. 

Resolution of these issues will assist in the preparation of an “Action Plan” for 
regulatory reform. 

Several economic issues must be considered if the likely interest by potential 
investors is to be assessed. They include; 

(a) The poor economics of electricity generation, transmission and distribution. 

(b) Large captive generation by industrial units decreasing the demand on the utilities. 

(c) Increasing coal imports. 

(d) The cost of transporting coal by rail. 

(e) Negative international investment conditions for coal projects. 

These negative factors for new investment in the coal sector should be borne in mind 
as it would be unrealistic to suggest that regulatory reform in itself will stimulate 
investment. 

11 Mineral Rights. 

In India, minerals are owned by the States. However, the Constitution provides that 
the Central Government may exercise the power to regulate minerals should it elect to 
do so. The Central Government has elected to use this power by enacting the Mines 
and Minerals (Regulation and Development) Act 1957 (MMRDA)which designates 
(in the First Schedule) coal, and some other minerals, as minerals under the direct 
control of the Central Government. The Mineral Concession Rules 1960 (MCR) were 
implemented soon after to provide for the administration of mineral titles. Another 
important piece of legislation with respect to coal rights is the Coal Bearing Areas 
(Acquisition and Development) Act 1957 (CBAADA). This legislation provided for 
greater public control over coal production by empowering the Central Government to 
acquire unworked land containing or likely to contain coal deposits. 

This legislative framework has been analysed with respect to a number of important 
parameters. These include: 

(a) Independence of agency responsible for administering mineral rights. 

(b) Exemptions for PSEs. 

(c) Eligibility Criteria for Coal Rights. 

(d) Reserved Areas. 

(e) Prospecting Rights. 

(f) Mining Rights. 

(g) Transfers. 

(h) Assignment. 

(i) Reporting and Confidentiality. 

(i) Discretionary Powers. 

The current legislation is deficient, to varying degrees, in all categories if private 
sector investment is to be encouraged. The most significant problems relate to the 
independence of the administering agency, the exemptions/privileges for PSEs, 
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priority and exclusivity for mineral titles, and discretionary powers. Currently the 
primary administering agency is the Department of Coal who are at the same time the 
shareholder representative on the board of the PSE, Coal India Limited. The PSEs are 
also the beneficiary of several special privileges including exemption from the 
requirement to obtain prospecting licences with all the associated procedural delays. 
The standard provision of “first come, first served” for the acquisition of mineral titles 
is unnecessarily qualified. Furthermore, normal international practice is for titles to 
be granted on an exclusive basis for all minerals in a given area rather than for 
specified minerals. This usual procedure avoids the problem of overlapping mineral 
titles for a given tract. A major problem with the current legislation from the point of 
view of a potential investor is the discretionary nature of many of the provisions. 
While many of these apparent discretionary powers have been curbed by the courts, 
they still appear in the legislation. 

Geological information acquired by the Government from the holders of surrendered 
mineral rights is currently not readily available to potential investors. The practice of 
attempting to recover the direct cost of the acquisition of this data is counter¬ 
productive. All such information is part of the geological infrastructure of India and it 
should be used to attract new investment in minerals. Normal international practice is 
for such information to be available for the cost of reproduction. 

“Coal blocks”, as were awarded for captive mining, have not been a success as most 
potential investors have not progressed towards production. Reasons for this include 
the size of the blocks, the location of the blocks, and the reserves available. These 
drawbacks can be attributed in large part to the selection criteria which required that 
the blocks would not be required by CIL for production through the year 2036 and the 
proviso that the coal reserves were to be for captive use. 

The block concept should be radically modified. CIL should be required to apply for 
PLs and MLs subject to the current legislation and all areas not taken made available 
to potential investors. A system of competitive bidding for new areas for prospecting 
and development should be initiated for the allocation of these areas. 

Important recommendations are: 

• The majority of board positions in the PSEs should be held by persons other than 
officials of the administering Ministry. 

• Coal Bearing Areas (Acquisition and Development) Act should be retained for an 
interim period, 

• “First come, first served” should be the non-discretionary principle for issuance of 
mineral rights once the sector is fully liberalised. 

• Data both from the Geological Survey of India and with regard to areas where 
mineral rights have been surrendered should be immediately available to the 
public at nominal cost. 

Ill Surface Rights. 

The acquisition and physical possession of land, referred to as surface rights in this 
report, is a prime prerequisite for commencement of a mining operation. The process 
for the acquisition of surface rights depends on the category of land to be acquired. 
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Based on ownership, land can be broadly divided into tenancy (private) land. State 
owned forest land and State owned revenue land. State owned land is acquired by 
administrative procedure in the case of revenue land and by procedures under the 
Forest (Conservation) Act 1980 in the case of forest land. In the first case there 
appear to be few difficulties and in the second case a full analysis is presented in the 
chapter on “Forests”. 

Acquisition of tenancy land may be by procedures under the Land Acquisition Act 
1894 or by direct negotiation. In addition, PSEs are able to take advantage of the 
provisions of the Coal Bearing Areas (Acquisition and Development) Act 1957 
(CBAADA) for the acquisition of surface rights (as well as mineral rights) and the 
Land Acquisition Act. As the Land Acquisition Act is available only for a “public 
purpose”, any private sector investor is, in theory at least, restricted to the use of 
direct negotiation for acquisition of surface rights for tenancy land. Some States have 
adopted procedures or enacted Land Codes which assist investors to acquire surface 
rights. 

Land acquisition procedures without exception are prone to delay and have resulted in 
project delays and /or abaindonment. 

The main recommendations are that: 

• The provisions of the CBAADA for acquisition of surface rights be retained on an 
interim basis. 

• Those States, desirous of investment which do not already have suitable 
provisions in their land codes, make such provisions in their land codes to assist 
the private sector. 

IV Prospecting/Mining Operations/Health and Safety. 

This chapter of the report deals with the regulatory framework as it relates to 
prospecting, obtaining a permit to mine and mining operations to closure. 

The legislation primeirily concerned with these matters is contained in: 

(a) Mines and Minerals (Regulation and Development) Act 1957 (MMRDA) 

(b) Coal Mines (Conservation and Development) Act 1974 (CMCDA) 

(c) Colliery Control Order 2000 (CCO 2000) 

(d) Mines Act 1952 (MA) 

There are a number of supplementary rules, orders and notifications which provide for 
additional administrative requirements and procedures. 

Prospecting is largely unregulated with regard to procedures except for requirements 
for site, environmental and forest clearances which are addressed in the appropriate 
chapters. 

Permission to open a mine is granted by the issuance of a Mining Lease subject to 
certain preconditions and following a number of clearances. The mine plan must be 
cleared by the Empowered Standing Committee in the Department of Coal; 
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permission must be granted by the Coal Controller and the Directorate General of 
Mines safety (DGMS) must be notified. Concurrently prior requirements for surface 
rights, environmental and forest clearances must have been obtained. 

•One issue that relates to the extraction of coal is tihe conservation of coal which is a 
topic specified under both MMRDA and CMCDA. There exists in the Department of 
Coal, a Coal Conservation and Development Advisory Committee with the presumed 
mandate of ensuring coal conservation. The Committee has met infrequently to 
discuss coal conservation which is probably a reflection of the lack of a coal 
conservation policy. The requirement for coal conservation should not impinge on 
good mining practice in the light of the generally accepted principle that least cost 
energy resources should be utilised first as there may be no need to utilise the high 
cost resources as technologies may change. 

The monitoring of mining operations for compliance with approved mining plans is 
currently non-existent. 

Health and safety in mining operations are principles that are accepted world-wide. 
However they are rarely considered in the context of efficiency and profitability. The 
current legislation has been in place with only minor amendments for almost fifty 
years. In common with legislation world-wide from that period the legislation is 
largely prescriptive. As such it tends to stifle management incentive and impede 
performance. 

The regulatory framework is reviewed under two broad headings - “Direct 
Impediments to Efficiency” and “Indirect Impediments to Efficiency”. Direct 
impediments include delays in obtaining permissions/exemptions/approvals for 
various routine operations, the time required to obtain approvals for the introduction 
of new equipment and the lack of legislation for the operation of opencast mines. 
Indirect impediments include inefficiencies deriving from unclear demarcation of 
duties and responsibilities for owners, agents and managers; safety policies and 
regulations in need of review; restricted access accident inquiries; failure to follow 
through on the recommendations of safety conferences; and inadequate training in 
safety matters. 

While occupational health needs are well met in the coal fields, there is a need to 
update the standards in view of the changing technology in the industry. 

The main recommendations are that: 

• A coal conservation policy and guidelines should be developed 

• Regulations for opencast mining should be established 

• In the longer term, a new Mines Act should be drafted to reflect modem 
approaches to health and safety in both opencast and underground mines. 

V Financial/Fiscal Matters. 

In reviewing the financial and fiscal framework the consultants have been cognisant 
(a) that this framework is largely not within the purview of the client, and (b) that the 
client had some reservations as to whether these topics were within the terms of 
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reference. Consequently the fuller treatment is reserved for those aspects where the 
client has some authority e.g. royalty. 

The financial and fiscal framework should provide for: 

(a) Equitable sharing of project benefits between the investor and the Government; 

(b) An internationally competitive fiscal regime if foreign investment is desired; 

(c) Stability of the tax regime. 

The first provision is difficult as investors and governments have different objectives 
for a project. While the investor is primarily seeking return on investment, the 
government is seeking both tax revenues and other benefits e.g. employment. 
Frequently governments tend to try to maximise the direct tax benefits of a mining 
operation but this can be counter-productive as it will discourage the initial 
investment. Typically, the principal taxes imposed on the coal sector would include 
royalty and corporate income tax. 

Financial issues include equity holding, joint ventures, and financial incentives for 
investors and lenders. Current legislation limits foreign direct investment in new 
projects to 74% and in captive mining projects to 100%. These provisions are 
welcome but it is noted that the MMRDA does not permit foreign companies to obtain 
mining rights. To date, there are no joint ventures between PSEs and the private 
sector. Current corporate restrictions on CIL require that CIL remain the majority 
partner in any joint venture. This provision discourages the private sector from 
seeking joint ventures. At present, there are no coal sector specific financial 
incentives. Consideration could be given to extending the benefits of infrastructure 
status to the coal industry on an interim basis pending formulation of financial 
incentives currently under consideration for the whole mining sector. Incentives for 
lenders are limited but consideration could be given to declaring the coal sector to be 
a sector that promotes social and economic welfare thereby making lenders to the 
sector eligible for a number of benefits. 

Fiscal matters relate primarily to royalty and corporate taxation. The topic of royalty 
raise two primary issues - the basis and the rate. Currently royalties are assessed on 
8 U 1 in rem basis i.e. on a per tonne basis. More commonly, royalties are collected on 
an ad valorem i.e. a percentage of the value of the product. Combinations of the two 
systems also exist. The ad valorem basis is preferred as, while it is not ideal, it does 
take some account of the fluctuating value of the commodity. Furthermore it does not 
require some arbitrary grading of the coal. Current royalty rates being paid in India 
average about 12% of the value of the product while international royalty rates are 
usually lower. It should be noted that in many countries, the owner of the minerals' in 
the ground, also derives income from other taxes. This is not currently the case in 
India. 

Corporate income tax rates in India are higher than those obtaining in most coal 
mining countries. In addition, and perhaps more importantly, the deductions from 
gross income for the determination of taxable income are both fewer in number and 
less in percentage terms. 


' In India, this is the States. A comparable situation exists in 


Australia and Canada. 
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Various other fiscal matters are reviewed. Included are double taxation agreements, 
ring fencing, tax stability and international competitiveness. 

The main recommendations are that: 

• Restrictions limiting the share in joint ventures with CIL subsidiaries should be 
removed. 

• Coal mining should receive all financial benefits that are awarded to the mineral 
sector. 

• Royalties should be subject to a detailed review as to mode of calculation and rate. 

• If India wants to be internationally competitive, revisions to improve the fiscal 
regime for the investor should be made. 

VT Labour/Trade Unions/Employee Welfare/Compensation. 

The main elements of the regulatory framework as it relates to labour are statutory 
employment rights, trade union rights, the collective bargaining process, terms and 
conditions of employment, dispute resolution and contract labour. Many of these 
elements of the work arrangements reflect the development of a nationalised industry 
of many years. 

There is a extensive legislation ensuring employee rights which are not inappropriate 
or unduly burdensome. However changes should be considered in three areas. 
Payment of bonuses no longer reflects the original intent of the bonus schemes. 
Bonus payments have become an entitlement. Settlement of grievances under the 
Industrial Disputes Act 1947, while sound in principle, can in practice be extremely 
slow - some cases take years to resolve. Currently employment rights are 
incorporated into many different pieces of legislation - more than eight in number. It 
would be preferable to draft a new Employment Rights Act. 

Trade Union rights and liabilities are governed by the Trade Unions Act, 1926 which 
broadly follows the UK legislation of that period. This Act has a very low hurdle for 
registration of only seven members. It is accepted, even by union leaders that this 
level is too low. Legal immunities in the Act are such that strike action can be taken 
without the balloting of members. It would be desirable to require balloting prior to 
strike action as is the case across the EU. There is currently no statutory basis on 
which Trade Unions may claim the right to be recognised for bargaining purposes. 
Currently there is a great deal of uncertainty regarding membership in the Trade 
Unions which creates further difficulty with the decision to recognise any given 
union. 

Collective bargtiining for the coal iijdustry is presently carried out within the Joint 
Bipartite Committee for the Coal Industry (JBCCI), a body called into being from 
time to time by the Department of Coal. JBCCI is constituted from the operating 
companies and the five major unions. The collective agreements, which emerge from 
JBCCI, are the National Coal Wage Agreements (NCWA). This arrangement has 
worked satisfactorily in the past but it fails to take into account the varying abilities of 
individual subsidiaries of CIL to provide the agreed benefits. In future, it will be 
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necessary for coal producers to establish their own agreements based on ability and 
willingness to pay. 

India has a comprehensive and highly developed system for the resolution of both 
individual and collective employment disputes. As liberalisation of the sector 
prompts a move away from the JBCCI, it is likely that a number of disputes will arise 
in the transitional period. The main problem for resolution of these disputes will lie 
with delays in the Labour Courts attributable to vacancies for Presiding Officers and 
failure to adhere to timetables. 

There are presently restrictions on the use of contract labour in coal mines pursuant to 
a Notification under the Contract Labour (Regulation and Abolition) Act, 1970. 
These restrictions are damaging to existing producers and to the prospects of 
attracting new investment into the sector. This second point is very important as it is 
likely that a preferred entry into the coal sector - at least initially - for the private 
sector might well be through contracting. 

The issue of uneconomic capacity will be of increeising importance as access to public 
funds is withdrawn. It will be necessary to employ the existing consultative process 
at mine Level diligently, to design an adequate benefits package for redundant 
manpower, and possibly to set up a fund dedicated to creating new employment in 
coal field areas. 

The main recommendations are: 

• The law regarding employment rights should be codified. 

• The threshold for Trade Union recognition should be raised. 

• Responsibility for collective bargaining should pass to the CIL subsidiaries 

• The restrictions, both statutory and contractual, on the employment of contract 
labour should be abolished 

VII Environment. 

A legal framework for the management of the environment was initiated in the early 
1970s in India and now consists of: 

(a) The Water (Prevention and Control of Pollution) Act 1974 

(b) The Water (Prevention and Control of Pollution) Cess Act 1977 

(c) The Air (Prevention and Control of Pollution) Act 1981 

(d) The Environment (Protection) Act 1986 

(e) The Public Liability Insurance Act 1991 

A number of specific standards for air and water, which are to be maintained in India, 
supplement this legislation. However, amj^ient air quality standards, effluent 
standards, and noise standards for specifically for coal mines, developed by the 
Central Pollution Control Board (CPCB), have not yet been notified. 

The environmental framework is reviewed specifically with respect to: 

(a) Site and environmental clearance for mining projects. 

(b) Restoration of degraded land in mining areas. 
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(c) Environmental protection during closure of mines. 

(d) Monitoring and enforcement of various laws for environmental protection. 

The review has confirmed that the legislation is, with minor exceptions, well suited to 
the management of the environment. Most difficulties arise from procedural 
inadequacies. There are many procedural requirements prescribed in various 
notifications and guidelines. These primarily relate to the requirements for consents 
to establish a mining project and the subsequent recurring consents to operate. While 
there are clearances unrelated to environment e.g. approval of a mining plan by DoC, 
two of the most important environmental requirements are a Public Hearing and an 
Environmental Impact Assessment (EIA). 

The most serious environmental impact of coal mining is on the land. This land 
degradation can be attributed to abandoned mines, currently operating mines and 
future mining operations. Abandoned mines, numbering more than 500, are mostly in 
the Jharia and Raniganj coal fields. Various plans for the restoration of the degraded 
lands have been proposed but no major restoration has been undertaken. Various cost 
estimates have been developed but fbll analysis as to whether the restoration would be 
cost effective has not been completed. Restoration could be funded by a levy on coal 
production. Current and future operations are subject to conditions with regard to 
reclamation of the site after mining. However in practice the enforcement of this 
conditionality is lacking. In many countries, the operator of a coal mine is required to 
submit a bond/guarantee ,as a condition of operating, which will provide funds for the 
authorities to undertake reclamation should the operator fail to do so. 

Mine closure is not adequately addressed in the current environmental requirements. 
Preparation for closure is something, which must be considered from the day the mine 
opens. There is a need to develop procedures that pertain to the environmental 
aspects of mine closure. 

The monitoring and enforcement of environmental requirements is lax while at the 
same time penalties for failure to comply are nominal. 

The main recommendations are that: 

• The establishment of some form of Reclamation Trust Fund/Bond be a 
requirement for consent to operate a mine. 

• Monitoring agencies should be strengthened. 

• Monetary penalties for failure to comply with environmental requirements should 
be substantially increased. 

VIII Forests. 

The major Acts and their rules, guidelines, and policies which directly apply to the 
management of the Forests and Wildlife are: 

(a) Indian Forest Act, 1927 

(b) Wildlife Protection Act 1972 (as amended up to 1991) with its many Rules. 

(c) Forest (Conservation) Act 1980 

(d) Forest (Conservation) Rules 1981 
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(e) Environment (Protection) Act 1986 and Rules (discussed under the Environment 
Section). 

(f) National Forest Policy 1988 

The Forest Conservation Act and associated Rules had as an important objective the 
reversal of deforestation in India. The legislation covers dereservation/diversion of 
forest land, use of forest land for non-forest purposes, assignment of forest land and 
clearing of forest land. As coal mining is a non-forest use of forest, the provisions of 
this legislation are very important to the coal sector. 

The important topics are: 

(a) Diversion of Forest Land 

Preparation and Submission of Proposals 
Clearance Process. 

(b) Compensatory Afforestation 

(c) Forest Compensation (Cost-benefit Analysis) 

(d) Schedule of Lands 

Diversion of forest land is considered by the Central Government based on a proposal 
prepared to a prescribed format. While the data required for the proposal is 
reasonable, preparation of the proposal is time consuming. This is partly due to the 
amount of data required but also reflects the lack of knowledge at both the level of the 
coal company and the responsible authorities. Furthermore forest boundaries are 
frequently in dispute. 

Compensatory afforestation is one of the most important stipulations in an approval 
for diversion of forest. Basically, there is a requirement that an equivalent area of 
non-forest land be identified by the project proponent and funds deposited with the 
State for implementing the compensatory afforestation. The two most significant 
problems are the difficulty in identifying land for compensatory afforestation and the 
failure of States to carry out the compensatory afforestation. 

The diversion of State forest land reduces the area of forest available to the State for 
income generation. Many States have therefore started to require compensation from 
the project proponent for this loss of income and other incidental costs. Currently 
there are many variations in the methodology used for the computation of the 
compensation. 

There is no provision for reversion of reclaimed land to the Forest Departments in a 
staged and/or partial process. Some areas are known to MoEF where mining will 
never be permitted but no schedule of these lands is available. 

The main recommendations are: 

• States should identify land suitable for compensatory afforestation. 

• Clear guidelines should be issued by MoEF for determination of forest 
compensation. 

• Partial and/or early reversion of forest land should be permitted. 

• A schedule of lands where mining will not be permitted should be prepared. 
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IX Resettlement/Rehabilitation. 

At the request of the client, a review of the current policies for resettlement and 
rehabilitation (R & R) was completed. The review, undertaken from the perspective 
of an investor, deals with R & R in the context of the impact on the planning process, 
land acquisition, the impact on operations and the impact on project viability. 

R & R is a major challenge facing any investor in the coal sector. While there is no 
Central Government legislation or formal policy, some States have adopted legislation 
and others have adopted policies. Likewise some PSEs, including CIL, have R & R 
policies. 

To the extent possible, the planning process should start at an early stage in close 
consultation with the affected people to minimise project impact. A key stage in the 
process is land acquisition from the point of view of compensation whether the 
compensation be cash, new land and/or employment. These matters must be settled 
as early as possible in the planning process. 

Difficulties with R & R issues may have a severe impact on operations with 
consequent adverse financial results. R & R difficulties have been known to cause 
temporary mine closures and major modifications to mine plans. The difficulty of 
quantifying R & R costs at the feasibility stage is a deterrent to investment. It is 
proposed that a data-bank of R & R costing be established as soon as possible. 

The main recommendations are: 

• A National Policy for R & R should be adopted as a matter of urgency 

• R & R planning should be integrated into mine planning from the earliest stages 

• Coal India Limited, with DoC, should prepare a model to capture the true costs of 
R & R. This data should be publicly available. 

X Marketing/Distribution/Transportation/Sales. 

Coal has been considered a strategic mineral for over fifty years. Accordingly, for 
most of the period up to the present it has been under the Essential Commodities Act 
1981 and the Colliery Control Order 1945 (CCO 1945). These two items of 
legislation have regulated the price, distribution, sales and utilisation. On January 
2000, the Colliery Control Order 2000 superseded the CCO 1945 and supposedly 
liberalised the price, distribution, sales and utilisation of coal. Such a move by the 
Government is in line with the gradual liberalisation of the coal sector. This 
liberalisation is evidenced by the move towards coal supply agreements by both 
producers and consumers. 

CCO 1945 dealt at length with all aspects of the coal market from price through 
grades to distribution. CCO 2000 removes some of the provisions but fails to fully 
liberalise the commercial side of the coal sector. It retains the right of the 
Government to: 

(a) Prescribe grades 
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(b) Set procedures for sampling 

(c) Establish coal sizes 

(d) Control production, and 

(e) Set other parameters. 


These provisions do not contribute to liberalisation of the coal markets. The CCO 
2000 appears to fulfil no useful function and is in fact a deterrent to investment. Even 
if CCO 2000 is withdrawn, the coal sector will still be subject to the various Colliery 
Control Orders of the States. Full liberalisation will require the withdrawal of both 
CCO 2000 and the State Colliery Control Orders. (It should be noted that the 
inclusion of coal as an essential commodity under the Essential Commodities Act 
empowers the Government to take whatever measures are deemed necessary with 
regard to coal markets in an emergency situation.) 

Various suggestions have been made for the establishing some form of regulatory 
body for coal pricing. While this move would be directly contrary to the move 
towards liberalisation of the sector, a temporary independent regulatory body would 
assist the transition to a fully liberalised market. Coal supply contracts will obviate 
the need for such a body. 

While transportation of coal is beyond the scope of this review, it is noted that rail 
transport costs severely impinge on the competitiveness of domestic coal in the 
energy market. In India, freight rates subsidise passenger fares. They do not, 
therefore, reflect the true cost of moving coal within the country. More specifically, 
rail freight rates in India have risen more than 20% in constant terms over the past six 
years. This is in marked contrast to international rail freight rates, which have been 
falling even in current terms over the same period. A further anomaly is that freight 
rates in India decrease only marginally with distance while in other countries 
significant rate reductions appear as the distance increases. 

The funding for the construction of sidings is a controversial point. Clearly coal 
companies do not wish to be burdened with this capital expense and the Railways 
have no way to recover a “siding capital expenditure”. The charging of freight rates 
above the prescribed “rupees per tonne-kilometre” of the tariff schedule is prohibited. 

The most important recommendations are: 


• Colliery Control Order 2000 should be withdrawn 

A tempc^ary regulatory body should be set up for coal pricing during the interim 
period of transition to a fully liberalised economy. 

• Rail freight rates should be rationalised 

• Contractual fuel supply agreements should be the business norm 


A.1 


insiitutions. 

Goveminent in mineral sector development has been changing as 

admini^jtrnt Tu owner/operators. Governments have become 

administrators. Their more usual primary functions are now: 


(a) Establishing sectoral policy and strategy 

(b) Defining and enforcing norms and regulations 
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(c) Administering mineral rights 

(d) Providing reliable regional geological information 

(e) Protecting the environment 

(f) Integrating sound social practices into the sector 

The current institutional structure, while generally consistent with a structure for these 
functions, is accustomed to facilitating the operations of the PSEs and has relatively 
little experience in administering a sector with significant private sector participation. 

Sector administration is split between the Central Government and the States. 
Important Central Government ministries are the Ministry of Mines and Mineral 
MoMM), the Ministry of Environment and Forests (MoEF) and the Ministry of 
Labour (MoL). The Department of Coal (DoC), located within MoMM, is the 
primary administrator of the coal sector. MoEF has a major role in clearing and 
monitoring the environmental requirements associated with the coal sector. The 
Directorate General of Mines Safety (DGMS), situated in MoL, has the primary 
responsibility for all matters related to health and safety in the sector. 

In the States, the departments responsible for mining, forests and the environment are 
integrated into the approval process for mineral rights, the issuance of permits for 
operations, and the monitoring thereof. 

The possible role of independent regulatory bodies for the coal sector is examined and 
it is concluded that there is no need for permanent regulatory bodies as has been 
suggested. However, the establishment of an independent regulatory authority on a 
temporary basis will assist in the smooth transition to a fully liberalised economy. 

There is a dearth of technical expertise in DoC to fulfil some of the important 
administrative and monitoring functions, which include: 

(a) Approval of proposed operational mine plans 

(b) Monitoring of the implementation of the approved mine plans 

(c) Administration of the proposed “reclamation fund” 

(d) Collection and administration of the excise tax/customs duty collected under the 
Coal Mines (Conservation and Development) Act 

(e) Collection of statistics 

It is recommended that a new technical unit be created in DoC to carry out these 
tasks. Consideration should be given to transferring some personnel from CMPDI to 
DoC. 

XII Conclusions and Recommendations. 

The recommendations, which have been developed from the review of the existing 
regulatory framework for the sector, are in many cases dependent on the policies to be 
adopted for the sector. Policy for the coal sector is currently in transition. On the 
demand side, some of the conditions for competition are already in place. On the 
supply side, the liberalisation of the sector is proceeding more slowly as the 
Government reportedly will continue to reserve discretionary powers with regard to 
private sector coal development. Similarly, the proposed criteria for access to coal 
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reserves for the private sector are not consistent with the desire to attract new 
investment. 

The three priorities for the review can be summarised as follows: 

(a) Facilitate the operations of the existing public sector coal companies 

(b) Evolve systems to encourage private sector participation 

(c) Make the regulatory framework investor friendly. 

The first priority primarily relates to administrative processes and is uncontroversial. 
There is scope for reduction of costs and operational constraints. The second priority 
will probably require some dismantling of the privileged position of the public sector 
companies to establish a more level playing field for the sector as a whole. Full 
definition of policy issues and the extent and timetable for sectoral reform will need to 
be established to make detailed recommendations for the introduction of regulatory 
changes associated with this priority. The third priority can be achieved where 
regulatory reform does not raise competition issues as identified under the second 
priority. 

The most important conclusions reached are: 

(a) The establishment of an arm’s length relationship between DoC and the operating 
companies would encourage the development of commercial practices in the coal 
companies 

(b) The retention of CIL’s current structure and ownership is incompatible with full 
liberalisation of the coal sector. 

(c) The current policy of corporatisation implies greater autonomy for CIL’s 
operating subsidiaries and opens a range of options including: 

• privatisation of individual subsidiaries, or parts of their operations. Flexibility 
in packaging assets and liabilities might allow disposals of currently loss¬ 
making activities — the ICICI report on ECL explores some of the options; 

• partial divestments to create public sector/private sector partnerships. Current 
restrictions on foreign investment may need to be reviewed to secure full value 
from this approach. 

(d) The currently proposed criteria and process for the identification and release of 
coal blocks for private sector projects are flawed and would deter new 
independent operators from entering the sector on any significant scale. 

(e) The use of contractors to cany out the full range of mining operations has become 
increasingly common throughout the world and should be encouraged in India. 

(f) The issue of uneconomic capacity is urgent. 

(g) The economic issues will heavily influence the likely extent and shape of private 
sector participation in the coal sector, and must therefore be taken into account in 
determining the Action Plan for regulatory reform. 

Particular emphasis is placed on the need for time-bound procedures in the regulatory 
amewor with provisions for deemed granting of clearances/requests in the absence 
01 response from the government authorities. 
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I. INTRODUCTION 

1.01 This is the Final Report for the project “Review of the Regulatory Framework 
in Coal Industry of India”. It is submitted in accordance with the requirements of the 
contract between the (then) Ministry of Coal and the TERI/IMC Joint Venture. It 
encompasses the work completed for the earlier reports for the project. These were 
the Inception Report; the 1st Interim Report, which provided a detailed review of the 
existing regulatory framework in the Indian coal sector; and the 2nd Interim Report, 
which noted the constraints imposed by that framework and which identified and 
explored options for change. It draws on these earlier reports and, where necessary, 
incorporates materials and analysis from them. This approach is intended to ensure 
that the reasoning, conclusions and recommendations of the Final Report are self- 
contained. 

OBJECTIVES OF THE REPORT 

1.02 The task of the consultants, has been to identify an agenda for change: a 
package of legal and regulatory reforms which, if implemented, would help to secure 
the key objectives of the Terms of Reference (TOR) (Annex 1.1). It is worth 
repeating these objectives here, noting the emphasis on the continuing role of the 
existing public sector coal producers; 

a) To free existing public sector coal companies from avoidable procedural 
constraints in order that their operations are in line with internationally acceptable 
practices and to allow them to function on commercial considerations; 

b) To evolve systems to encourage private sector participation in coal exploration 
and production, and coal marketing; 

c) To structure the legal and regulatory framework to make it investor-friendly so 
that existing coal producers as well as potential producers benefit from it. 

Final Report will also assist GOI to formulate an Action Plan for the implementation 
of a new regulatory regime for the coal sector which will be discussed with the World 
Bank in accordance with the Development Credit Agreement for the sector. 

1.03 For this report to fulfil this purpose, it is essential that the conclusions and 
recommendations of the report should, to the extent possible, be workable in practice 
and meet the needs of both existing producers and potential participants in the sector. 
At each stage of their work on this project, therefore, the consultants have 
endeavoured to look beyond the legal and regulatory issues themselves and to view 
them in the broader context created by the undefined policy for the sector and by the 
economic, commercial, regional and social factors which, in large measure, condition 
the investment environment. These matters are considered in detail below. 

1.04 More generally, the consultants believe it is important to establish realistic 
expectations as to what can be achieved by regulatory change at this stage, and to 
distinguish between regulatory and non-regulatory constraints on the future 
development of the coal sector. It is apparent that the value of many regulatory 
changes should be regarded as conditional, in the sense that their purpose is to 
facilitate investment in circumstances where other, non-regulatory, requirements for 
investment are not - or not yet - in place. The consultants confirm their conclusion. 
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therefore, that they should identify priorities for change which, so far as they are 
aware, are broadly compatible with the policy trend and capable of producing benefits 
under current conditions. Where other recommendations for change raise issues 
which may be difficult to resolve, they should not be allowed to delay the 
implementation of changes which are capable now of meeting at least some of the 
objectives of the TOR. 

METHOD 

1.05 The analysis of the existing regulatory framework and the preparation of 
recommendations required a five-step programme. The first task was to define the 
extent of the total regulatory framework for the coal sector. More than 100 pieces of 
legislation were identified but many had minimal impact in the context of the terms of 
reference for the review. It was, therefore, decided that the analysis should primarily 
concentrate on those aspects of the legislation that either impact the ability olF existing 
coal sector to operate efficiently and /or directly impede private investment in the coal 
sector, both actual and potential. 

1.06 To assist the analysis and bring some stmcture to the overall work programme 
it was decided to break dovm the legislation for the coal sector into nine 
classifications. The chosen classifications are: 

(a) Mineral Rights; 

(b) Surface Rights; 

(c) Prospecting/Mining Operations/Health and Safety; 

(d) Financial/Fiscal; 

(e) Labour/Trade Unions/Employee Welfare/Compensation; 

(f) Environment; 

(g) Forests; 

(h) Resettlement/Rehabilitation; 

(i) Marketing/Distribution/Transportation/Sales. 

1.07 This breakdown broadly follows the process of establishing economic 
reserves, opening, and operating a mine. Some legislation is relevant in more than one 
category but this is unavoidable. Examples of this overlap include both the Colliery 
Control Order 2000 which impacts both mining operations and marketing and the 
Mines and Minerals (Regulation and Development) Act 1957 which deals with both 
mineral rights and fiscal conditions (royalties). 

1.08 Having established the broad parameters of the review, the second step was to 
identify all legislation concerning these activities. This resulted in a long list of 
legislation with varying degrees of impact on the functioning of the sector and thus, 
needed prioritisation depending on their impact both for existing and future coal 
producers. (Annex 1.2A--1.2E) 

1.09 In step three, the legislation and associated procedures were reviewed in the 
context of the perceived policy for the coal sector. Ideally, the consultants would 
wish to have had a comprehensive policy statement for the sector, but that has not 
been possible because India’s coal policy is in transition; and fundeimental issues 
remain to be resolved as to the extent to which economic liberalisation is carried 
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forward in the reform of the sector. This has posed three major challenges for the 
review: 

(a) The consultants have had to formulate a provisional overview of current policy, 
based on the TOR and reflecting the indications provided by documents and 
statements published by GOI. This overview was presented in the 1st Interim 
Report. In view of the lack of conunent from the client on this aspect of the 
report, the consultants have assumed that their perception of policy, as far as it 
goes, is correct; 

(b) The review has been undertaken at a time when new legislation is moving through 
the approval process and committees are assessing other potential changes to the 
regulatory framework. As the consultants were not privy to this draft legislation 
or the proceedings of various committees, the review generally reflects the 
legislation in force as of 29 February 2000; 

(c) Most difficult of all, is that the study is being conducted at a time when the 
industry is already undergoing structural reforms. It would have been simpler to 
confine the review to only regulatory matters but, for the reasons already given, 
that approach has not been possible. The consultants have tried, nevertheless, to 
avoid evaluation of policy options; their concern has been rather to identify the 
structural reforms needed if particular regulatory reforms are to be effective. 

1.10 Special attention has been paid to the procedures required, or that have 
become customary, under legislation. It was recognised early in the review that 
frequently the legislation might be appropriate but that procedures under it were 
cumbersome or inadequate. The identification of impediments to efficiency and 
investment have taken both these factors into account. 

1.11 The fourth step of the review was to identify and develop, for each of the 
impediments to efficiency and investment identified, options to achieve improvement. 
These options are presented in the text, and evaluated. 

1.12 The fifth and final step was to formulate conclusions and recommendations. 
In that task, as indicated above, the consultants have attempted to take into account 
the prospect of wider change within the sector implied by a commitment to economic 
liberalisation. 

1.13 The National Consultation Programme (NCP), the Country Reports and, in 
theory, the International Study Tours (1ST) have each made an important contribution 
to the review. The NCP was undertaken to ensure an in-depth appreciation of the 
views and experience of the stakeholders in the Indian coal sector. (The term 
“stakeholder” is here used to define any entity that has, an interest in the coal sector.) 
The views of as many stakeholders as possible were sought through visits, 
questionnaires and the workshops held at stages during the project. The principal 
stakeholder consulted was GOI, which carries ultimate responsibility for the industry, 
and is also engaged as producer of coal through Coal India Limited (CIL) and 
Singareni Collieries Company Limited (SCCL), transporter of coal on the railways 
and consumer of coal for power generation and other uses in state-owned industries. 
Other stakeholders consulted included State Governments, trades unions, other 
consumers, local government officials, and multilateral ii^titutions. 
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1.14 The summary Country Studies were undertaken to ascertain key aspects of the 
legislative frameworks in other major coal-producing countries. The Country Studies 
are appended as Volume 3. Countries included for study were Australia, Canada, 
China, Colombia, Indonesia, Poland, Russia, South Africa, UK and USA. Some of 
the key reasons for the selection of each country are as follows: 

(a) Australia : split responsibility between the Federal Government zuid the States; the 
unions are strong; significant foreign presence. 

(b) Canada : the provinces manage the coal sector in a federal system; new legislation 
in place in BC; captive mines in power sector owned by the power companies. 

(c) China : major coal producer; attracted some private foreign investment which has 
since divested because of poor conditions; large state owned and operated industry 
comparable to India; has recently embarked on restructuring certain mining 
companies for listing on international stock markets although the present 
difficulties in Far Eastern economies have interrupted the process. 

(d) Colombia : significant private investment both local and foreign, poor legal regime 
but coal development by “special agreement”, some blocks offered for public 
auction in 1997. 

(e) Indonesia : State owned and private mines operating side by side, significant 
foreign private investment in recent years, unique concession system. 

(f) Poland : large state-ovmed and operated industry, undergoing major reform, many 
similarities to the Indian coal sector. 

(g) Russia : large state owned and operated industry, failure to attract private 
investment, major restructuring underway in the face of introduction of market 
economy. 

(h) South Africa : large private sector industry, coal rights are generally freehold, 
limited foreign investment, captive mines in power sector. 

(i) UK: the world’s longest established coal industry on which much of Indian 
mining legislation is based, an industry which has passed from private to public 
ownership (1947) and back again (1994), tight environmental and planning 
constraints. 

(i) USA : largest private sector coal industry in the world, division of responsibilities 
between Federal and State authorities, weak unions, free and competitive market 
for coal. 

1.15 The ISTs were arranged to selected countries to supplement the information 
gathered in the Country Reports and to provide first-hand exposure of Government 
officials to other regulatory regimes. Countries chosen for this purpose were 
Australia, Canada, South Africa, United Kingdom and the United States. The 
schedule of meetings held during the ISTs is annexed. (Annex 1.3) 

PARTICIPATION 

1.16 The conclusions and recommendations of the Final Report reflect the analysis 
and judgement of the consultants, based on detailed research of both the Indian coal 
sector and existing international practice. Full use has been made of the Coimtry 
Reports and the ISTs have provided valuable opportunities for direct exchanges of 
views and information between key players in the Indian coal sector and counterparts 
in the United States of America, Canada, the United Kingdom, South Africa and 
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Australia. In each case, the Country Reports were used as a brief for participants 
before ISTs were undertaken. 

1.17 As noted above, wherever possible the consultants have sought the views of 
key stakeholders. Important contributions to the analysis have been made by the 
Department of Coal, the Planning Commission, State Governments, Coal India 
Limited, the Railways, the Trade Unions and existing private sector producers. A 
complete list of stakeholders consulted is attached. (Annex 1.4) 

1.18 This input has been valuable in four ways: 

(a) It has allowed the consultants to learn from those directly involved in the sector 
how the existing regulatory systems and arrangements work in practice, and to 
understand from participants in the sector the procedural and regional constraints 
with which they have to contend; 

(b) Stakeholders have indicated different priorities for change, allowing the 
consultants to identify where these may conflict - e.g. as between Trade Unions 
and producers in relation to the contract labour issue. The different perspectives 
of the stakeholders consulted - including those explicitly opposed to private 
investment in the coal sector, and to policies of economic liberalisation generally - 
have been helpful in exposing areas and issues where implementation of change 
may be difficult or controversial; 

(c) It has allowed the consultants to test specific proposals for change for relevance 
and feasibility. The meetings with stakeholders have been invaluable in helping 
to identify the changes that would matter most to those currently engaged in the 
sector, and to judge the likely practical impact of the proposals for change 
discussed with them; 

(d) It has helped to identify the real, rather than theoretical, possibilities for 
improvement of efficiency for the national coal industry and also for private sector 
participation in the sector. 

1.19 Regulatory reform is part of the process of economic reform. In principle, it 
follows the stage of policy definition and it is important, therefore, that the policy of 
GOI for the development of the coal sector is fully identified, so that proposals for 
change to the regulatory framework can be evaluated in the appropriate policy 
context. This should ensure that the final proposed regulatory framework is 
conformed to the policy framework, and is practical and capable of being 
implemented within a reasonable time frame. 

1.20 Consistent with this approach, the issues and options for change exposed / 
identified during the work programme were reviewed with the Department of Coal, 
though not to the extent the consultants would have desired. As a consequence, there 
remain (as noted in previous Interim Reports) important policy issues on which the 
consultants have not been briefed and which, so far as they are aware, have not been 
fiilly resolved primarily because the policy is in transition. These are referred to 
below. Inevitably, this has rendered the task of formulating clear conclusions and 
recommendations more difficult than otherwise might have been the case. More 
importantly, it means that it has not yet been possible to check that the proposed 
changes to the regulatory framework are fully consistent with the policy of GOI. 
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1.14 The summary Country Studies were undertaken to ascertain key aspects of the 
legislative frameworks in other major coal-producing countries. The Country Studies 
are appended as Volume 3. Countries included for study were Australia, Canada, 
China, Colombia, Indonesia, Poland, Russia, South Africa, UK and USA. Some of 
the key reasons for the selection of each country are as follows: 

(a) Australia : split responsibility between the Federal Government and the States; the 
unions are strong; significant foreign presence. 

(b) Canada : the provinces manage the coal sector in a federal system; new legislation 
in place in BC; captive mines in power sector owned by the power companies. 

(c) China: major coal producer; attracted some private foreign investment which has 
since divested because of poor conditions; large state owned and operated industry 
comparable to India; has recently embarked on restructuring certain mining 
companies for listing on international stock markets although the present 
difficulties in Far Eastern economies have interrupted the process. 

(d) Cpjombia: significant private investment both local and foreign, poor legal regime 
but coal development by “special agreement”, some blocks offered for public 
auction in 1997. 

(e) Indonesia: State owned £ind private mines operating side by side, significant 
foreign private investment in recent years, unique concession system. 

(f) P jol ^d : large state-owned and operated industry, undergoing major reform, many 
similarities to the Indian coal sector. 

(g) Russia : large state owned and operated industry, failure to attract private 
investment, major restmeturing underway in the face of introduction of market 
economy. 

(h) ? . outh Africa ; large private sector industry, coal rights are generally freehold, 
limited foreign investment, captive mines in power sector. 

(i) UK* the world’s longest established coal industry on which much of Indian 
mining legislation is based, an industry which has passed from private to public 

ownership (1947) and back again (1994), tight environmental and planning 
constraints. 

(j) USA. largest private sector coal industry in the world, division of responsibilities 

between Federal and State authorities, weak unions, free and competitive market 
for coal. 

1.15 The ISTs were arranged to selected countries to supplement the information 
gathered in the Country Reports and to provide first-hand exposure of Government 
o icials to other regulatory regimes. Countries chosen for this purpose were 
Australia, Canada, South Africa, United Kingdom and the United States. The 
schedule of meetings held during the ISTs is annexed. (Annex 1.3) 

PARTICIPATION 

1.16 The conclusions and recommendations of the Final Report reflect the analysis 
an ju gement of the consultants, based on detailed research of both the Indian coal 
^ctor and existing international practice. Full use has been made of the Coimtry 

eports and the ISTs have provided valuable opportunities for direct exchanges of 
views an information between key players in the Indian coal sector and counterparts 
m le nited States of America, Canada, the United Kingdom, South Africa and 
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Australia. In each case, the Country Reports were used as a brief for participants 
before ISTs were undertaken. 

1.17 As noted above, wherever possible the consultants have sought the views of 
key stakeholders. Important contributions to the analysis have been made by the 
Department of Coal, the Planning Commission, State Governments, Coal India 
Limited, the Railways, the Trade Unions and existing private sector producers. A 
complete list of stakeholders consulted is attached. (Annex 1.4) 

1.18 This input has been valuable in four ways: 

(a) It has allowed the consultants to learn from those directly involved in the sector 
how the existing regulatory systems and arrangements work in practice, and to 
understand from participants in the sector the procedural and regional constraints 
with which they have to contend; 

(b) Stakeholders have indicated different priorities for change, allowing the 
consultants to identify where these may conflict - e.g. as between Trade Unions 
and producers in relation to the contract labour issue. The different perspectives 
of the stakeholders consulted - including those explicitly opposed to private 
investment in the coal sector, and to policies of economic liberalisation generally - 
have been helpful in exposing areas and issues where implementation of change 
may be difficult or controversial; 

(c) It has allowed the consultants to test specific proposals for change for relevance 
and feasibility. The meetings with stakeholders have been invaluable in helping 
to identify the changes that would matter most to those currently engaged in the 
sector, and to judge the likely practical impact of the proposals for change 
discussed with them; 

(d) It has helped to identify the real, rather than theoretical, possibilities for 
improvement of efficiency for the national coal industry and also for private sector 
participation in the sector. 

1.19 Regulatory reform is part of the process of economic reform. In principle, it 
follows the stage of policy definition and it is important, therefore, that the policy of 
GOI for the development of the coal sector is fully identified, so that proposals for 
change to the regulatory framework can be evaluated in the appropriate policy 
context. This should ensure that the final proposed regulatory framework is 
conformed to the policy framework, and is practical and capable of being 
implemented within a reasonable time frame. 

1.20 Consistent with this approach, the issues and options for change exposed / 
identified during the work programme were reviewed with the Department of Coal, 
though not to the extent the consultants would have desired. As a consequence, there 
remain (as noted in previous Interim Reports) important policy issues on which the 
consultants have not been briefed and which, so far as they are aware, have not been 
fully resolved primarily because the policy is in transition. These are referred to 
below. Inevitably, this has rendered the task of formulating clear conclusions and 
recommendations more difficult than otherwise might have been the case. More 
importantly, it means that it has not yet been possible to check that the proposed 
changes to the regulatory framework are fully consistent with the policy of GOI. 
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POLICY FRAMEWORK - OUTSTANDING ISSUES 

1.21 There are two key policy issues which the consultants have identified and 
which appear to them to hold fundamental implications for the likely nature and 
extent of private sector participation in the Indian coal sector. It is essential that these 
issues should be resolved before a meaningful programme of regulatory reform can be 
undertaken. The issues are: 

(a) The quality, location and extent of coal reserves available to potential private 
sector participants; and 

(b) Continuing restrictions on foreign investment in the coal sector. 

Government has confirmed through various policy pronouncements and through their 
letters that CIL and existing PSEs in coal are to remain while private participation is 
encouraged. However, various constraints, notably the conflicting role and objectives 
of the PSE - whether social or commercial - , government and political controls and 
interference in day-to-day management, multiplicity of strong and politicised trade 
unions, and procedural delays in decision making impede the efficient operation of 
PSEs. 

Coal India Lid 

1.22 Coal India Ltd was created in 1975, shortly after coal was nationalised, to 
secure and maintain centralised control of the coal sector on behalf of GOI, and that is 
precisely what it has done. Its corporate structure, methods and approach were 
established, and have evolved subsequently, to meet the requirements of that policy. 

1.23 Now the policy has been modified. As noted, much important detail has to be 
resolved, but certain key points are clear: 

(a) Coal sector operations must continue to be independent of further GOI funding; 

(b) This implies strategies on the part of Coal India Ltd, and other public sector coal 
producers, to improve performance and curtail uneconomic operations. Such 
strategies have been examined - e.g. the ICICI report on ECL - but time-bound 
action plans have not yet emerged; 

(c) Liberalisation of coal pricing md distribution for all categories of coal has been 
carried through on time and is now supposedly complete . Coal linkage 
committees are reported to be continuing for the time being to facilitate co¬ 
ordination between the operators in the coal chain - Coal India Ltd, the Railways 
and end users - until fully commercial arrangements are in place; 

(d) Tariff barriers to imported coal have been lowered, resulting in a significant 
increase in imports. This has introduced a growing element of competition on 
price, quality and service; 

(e) Legislation is proposed to further amend the Coal Mines (Nationalisation) Act, 
1973, to extend participation in the coal sector beyond the captive mining 
provided by the Coal Mines (Nationalisation) Amendment Act, 1993. So far, a 
Bill has not been brought forward, but it is understood that this will be done very 
shortly. The proposed amendments are reported to permit private sector 
participation in coal production without the current restrictions. However, DoC 


' Some restrictions still remain. They are discussed in Chapter X. 
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have advised that the amendment contains some provisos possibly restricting 
private sector activities. 

1.24 Coal India Ltd has confirmed to the World Bank that it will initiate shortly the 
formulation of a Strategic Corporate Development Plan aimed at adapting its 
management culture, structure and functioning to the emerging coal sector 
environment, thereby enabling it to respond to increased competition, commercial 
principles, financial discipline and private sector participation. 

1.25 Issues directly relevant to the scope and prospects for any programme for 
regulatory reform would include: 

(a) The continuing role of the holding company 

(b) Further definition of what measures are proposed by way of “corporatisation” of 
subsidiaries; 

(c) Models for partnership with private sector participants. 

(d) Any decisions regarding disinvestment 

1.26 Without guidance on these matters, the consultants’ assessment of the likely 
continuing impact of Coal India Ltd on the process of regulatory reform must be 
based on a review of current realities. 

1.27 Coal India Ltd has retained an overwhelmingly dominant position in coal 
production in India, responsible for about 90% of total output. Its position in coal 
markets is comparably strong, although trade liberalisation is now permitting 
significant import penetration. In the electricity market it is, for the first time, putting 
in place, formal supply contracts with the public sector generators, and others. 
Underpinning these positions, Coal India possesses: 

(a) Extensive coal reserves in its working sites and proved, partly proved and 
potential reserves covered by its forward production and exploration programmes; 

(b) Working mines and opencast sites currently producing at a rate of around 250 
mtpa, in many cases co-located with major customers and with established 
transport facilities; 

(c) Substantial new investment from the World Bank/ Export-Import Bank of Japan, 
flowing to twenty-four opencast sites, designed specifically to achieve quick 
returns by improving productivity and profitability at existing sites; 

(d) Within its organisation, including its CMPDI subsidiary, a range and depth of 
operational, technical and commercial information and “know how” which is 
unique; 

(e) Established relations with the Trade Unions, some of whom remain strongly 
opposed to any private sector participation in the industry; 

(f) Established relations in the regions and communities where it operates, based on 
delivery of housing, education, hospital and other services; 

(g) GOI as owner. 

1.28 This position is to be contrasted with that of the potential private investor 
considering entry to the sector in competition with Coal India Ltd: 
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(a) Such an investor would be unlikely, given lack of current production and exposure 
to the full range of operational, marketing and political risks, to secure bankable 
coal supply contracts to underwrite its investment. In these circumstances, it 
would wish to consider carefully the assumptions underlying the coal demand 
estimates referred to in the TOR, and the prospects (and risks) of securing 
business with the power generators when coal production came on stream (see 
below); 

(b) Its entry would be conditional on acquiring (i) prospecting areas from the States or 
(ii) reserves in the areas currently set aside for Coal India Ltd; 

(c) It would have to fund development through a lead-time, probably not less than 
five to seven years, before start of production. Given the risks, this implies high 
financing costs; 

(d) It would have to find markets for its output, in the face of well established 
competition. Its problems in relation to non-payment by the public sector power 
generators would be unlikely to be less severe than those experienced by Coal 
India Ltd; 

(e) It would have to acquire or develop the full range of planning, technical, operating 
and management skills to initiate and sustain the project in India. 

(f) It would need major investments in infrastructure 

(g) Anything other them a high capacity, capital-intensive mine would probably not be 
viable. 

1.29 Considering the above points together, it is clear that however the regulatory 
framework might be amended, the continuing dominance of Coal India Ltd would 
raise the costs and risks of entry to the sector, and might well render them prohibitive 
for some potential investors. The “corporatisation” of its subsidiaries, and the 
constraints on cross-subsidisation attached to the World Bank loan, would be unlikely 
in themselves to change this. 

1.30 It should be emphasised that the issues raised here are not, in principle, 
specific to India: the consultants know of no jurisdiction where significant private 
sector participation has been achieved in competition with dominant public sector 
producers. 

1.31 The decisions that GOl now face in relation to Coal India Ltd are fundamental 
to the future of India’s coal industry. The status quo — retention of the existing 
holding structure with GOI ownership — is incompatible with full economic 
liberalisation of the sector. Participation could be achieved (and is being proposed) 
on the basis of joint ventures with Coal India or its subsidiaries; and might be 
extended, subject to the necessary regulatory changes/ clarifications, to include 
contractors working on their behalf. (The potential benefits of contract mining are 
referred to later in this report). Plainly, however, the sector would not be fully 
competitive. There would be few, if any, independent coal producers unless special 
mcentives for the sector or guarantees were provided —■ an unlikely scenario. 

onversely, GOI would retain powers of ownership and the ability to exercise 
e ective direction over the exploitation of India’s most important energy resource. 

alternatives would all involve, in some degree, a dilution of these powers — 
albeit the decisions as to the timing and extent of change would lie with GOI. 
oreover, a move towards fuller liberalisation and greater competition could be 
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expected to accelerate the drive for better performance and increased productivity - 
indeed, that would be the whole purpose. But it would also bring forward the 
problem of uneconomic capacity, together with subordinate issues in relation to 
manning and working practices - it is unlikely, for example, that any significant deep 
mining activity would survive in a fully competitive environment. There would be 
losers, and a social and political price to pay. 

1.33 It is not, of course, the task of the consultants to advise on these matters. These 
are raised because they impact directly on regulatory reform. Final decisions about a 
revised regulatory framework can only be made on the basis of clear policies and 
plans for the sector. 

Coal Reserves 

1.34 Nationalisation of India’s coal industry was the culmination of a process by 
which GOI established comprehensive control over the working of coal, and over 
access to coal reserves. The measures by which this was achieved are described in 
Chapter Two of this report. Together they comprise a central component of the 
current regulatory framework. 

1.35 In principle, under the Mines and Minerals (Regulation and Development) Act 
1957, private sector participants could apply to the States for prospecting licences in 
respect of areas not yet notified under the Coal Bearing Areas Act, 1957 (CBAADA). 
Such an approach, however, - unless undertaken on the basis of understandings 
reached with GOI - might be viewed as untenable: the CBAADA provides, at Section 
5, that any such licence would cease to have effect in the event of a subsequent 
notification covering that area, under Section 4. Even if the law were changed to 
protect prospecting licences granted to the private sector, they would still face the 
costs and extended lead times implied by exploration of virgin areas. 

1.36 The alternative, adopted in relation to captive mining, would be for blocks of 
reserves set aside for Coal India Ltd or unexplored blocks to be released for offer to 
the private sector. Clearly, the prospects for the success of such an approach would 
depend upon the blocks released - their size, location, ratio and inherent coal quality, 
together with environmental constraints and potential liabilities for resettlement and 
rehabilitation. Key features, therefore, of the revised regulatory framework include 
the criteria by which blocks are identified for release and, crucially, any role that Coal 
India Ltd might play in the process, either directly or in advising the Department of 
Coal. As noted, the consultants have received no policy guidance on these points 
during the review. Their conclusions, therefore, are necessarily conditional. The 
following points, however, are clear; 

(a) Captive mining has been a failure. Many factors, not all under the control of DoC, 
have contributed to this result. They include lack of infrastructure, requirements 
by financiers that coal supply for the proposed power plants be sourced from CIL, 
failure of block allotees to find a technical partner, etc 

(b) Any wider initiative to involve the private sector will likewise fail, even if 
investment conditions are otherwise favourable, unless good blocks are made 
available; 

(c) The criteria currently being suggested for the release of further blocks are 
unrealistic, both in terms of the restrictions they impose, and the involvement of 
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Coal India Ltd in the process. Leaving aside possible competition issues (where it 
is understood that new legislation is planned), private sector investors will simply 
not join the game on the rules now being proposed. 

1.37 The issue of reserves is closely related to the decision awaited in relation to 
Coal India Ltd. As the policy is to retain Coal India’s current structure and 
ownership, it is improbable - for the reasons already given - that independent private 
producers will enter the coal sector as competitors to it. In those circumstances, it 
would serve no real purpose — and might be counter-productive — to impose on Coal 
India a requirement to surrender blocks of reserves for which no bids are likely to be 
received. On the other hand, if the intention is to move towards a more fully 
competitive sector, the availability of good blocks of reserves will be vital. 


Special Treatment for Coal 

1.38 The policy of the Government as to any special status to be granted to the coal 
sector is an important policy issue. According to DoC. coal enjoys a special status in 
India, being the primary source of energy. In addition, it is also listed as Schedule 1 
mineral. Accordingly, Coal India Limited, enjoys many privileges and exemptions 
from the general conditions for mineral development. These exemptions and 
privileges are discussed in the appropriate chapter of the report. Suffice to say they 
include provisions with regard to surface rights, mineral rights, forests and public 
liability insurance. If the private sector is to be attracted into the coal industry, then a 
level playing field for both public and private sectors will have to be established. 
This can be done by extending the PSE exemptions and privileges to the private 
sector or by taking away these benefits from the PSE. 

Restrictions on Foreign Investment 

1.39 Existing legislation imposes few restrictions on foreign participation in the 
Indian coal sector. The Mines and Minerals (Regulation and Development) Act, 1957 
permits companies formed under the Companies Act to acquire mineral rights. 

1.40 There is a restriction however of 74% equity holding by foreign companies in 
new projects. This is further discussed in Chapter V. 

ECONOMIC ISSUES 

1.41 In addition to outstanding policy issues, the consultants have identified four 
economic issues of key importance to existing and potential investors in the coal 
sector. They are: 

(a) The economics of electricity generation, transmission and distribution; 

(b) Large captive generation by industrial units decreasing the demand on the utilities; 

(c) Coal imports; 

(d) The cost of transporting coal by rail; 

(e) International investment conditions for coal projects. 

1.42 These issues are to reviewed to contribute to an understanding as to what the 
prospects for both existing and new investment in the sector are and, on that basis, to 
offer a practical and prioritised approach for regulatory changes designed to facilitate 
such investment. 
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Electricity Generation, Transmission And Distribution 

1.43 Coal consumption for power generation has been estimated to reach 350 mtpa 
and 500 mtpa by the end of the IX and X Five Year Plan periods. These figures are 
quoted in the TOR, but are under review and are likely to be revised downwards^. In 
any event, it is beyond the scope of the consultants’ task to evaluate the basis for these 
estimates - for example, the extent to which they take into account the effect on 
consumption of increases in the price of coal and electricity, or the assumptions 
adopted as to the level of import penetration in response to the lowering of tariffs, or 
the use of fuels other than coal in new generating capacity. But it is necessary - for 
the reason already given - for the consultants to consider the characteristics of the 
power generation market from the perspective of a potential private investor in the 
coal sector and to form a broad appreciation of the opportunities and risks that it 
presents. Even Coal India is unable to secure payments from the power sector and, as 
a result, is continuously facing severe cash flow problems. 

1.44 The electricity sector is in transition. It remains, very largely, in public 
ownership. The State Electricity Boards and the National Thermal Power Corporation 
dominate the sector. Since 1991, however, liberalisation policies have achieved 
important changes: 

(a) In Orissa, vertical integration has been broken - generation (except hydel), 
transmission and distribution privatised. Independent price regulation has been 
introduced. The policy is to fix distribution tariffs at levels that will offer 
commercial returns on investment, provided that unit costs are reduced through 
efficiency gains; 

(b) In other States, the same programme - or at least some elements of it - is being 
pursued, although none have progressed as far as Orissa. In some cases, socio¬ 
political constraints on commercial pricing - e.g. the size and strength of the 
agricultural sector ~ are greater than in Orissa and have not been overcome. The 
political will for change is uneven; 

(c) National Thermal Power Corporation is no longer confined to supplying the State 
Electricity Boards, and has negotiated supply contracts direct with major 
consumers; 

(d) Independent Power Projects (IPPs) are operating supplying to the State Electricity 
Boards. The eight initial fast-track projects have been provided with counter 
guarantees by GOI, sufficient to underwrite the initial investment in the IPP and 
also guarantees a decent return (16% at 68.5% PLF and bonus thereafter) on 
investment. 

1.45 Notwithstanding progress in liberalisation, the electricity sector, in greater or 
lesser degree, retains many of its negative characteristics. Typically, and subject to 
the exceptions already mentioned: 

(a) It remains inefficient, technically and commercially. Losses on transmission and 
supply in some areas are in excess of 40%, while collection of revenues is slow 
and arrears are high; 


^ More recent estimates suggest that the demand to be substantially below these figures. 
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(b) It continues to supply agricultural and domestic consumers below cost. Further 
progress towards folly commercial supply tariffs will be difficult, and is not 
guaranteed; 

(c) Because of these factors, the sector is unprofitable. 

1.46 Any investment proposal to supply coal for power generation would focus on 
the prevailing economic and commercial characteristics of the power sector. Offered 
guaranteed returns equivalent to those given initially, (subsequently withdrawn), to 
the IPPs, no doubt proposals for “Independent Coals Projects’" would come forward. 
Without such guarantees - or, at least, bankable supply contracts — regulatory change, 
in itself, will not create the conditions necessary for soundly based commercial 
investment. 


1.47 Finally, and critically from the point of view of the potential investor in coal, 
the State Electricity Boards have a poor record of paying for coal supplies. This 
reflects their lack of profitability. Arrears due to Coal India Ltd are currently very 
substantial and are a major drag on its financial performance. The seime problem for 
private sector coal producers would threaten the viability of individual projects. 


Coal Imports 

1.48 For many years, the Indian coal sector was protected behind tariff barriers so 
high that imported coals were effectively priced out of the market. Coupled with this 
policy of protection, GOI made coal-based thermal power generation the backbone of 
India’s energy economy. Thus, given significant yem-on-year economic growth, 
demand for domestically produced coals expanded rapidly. 

1.49 This situation has now changed. Import tariffs for both thermal and 
metallurgical grades of coal have been drastically reduced and are set to fall further in 
accordance with World Trade Orgmiisation agreements to which GOI is a party. The 
result has been a rapid and continuing increase in import penetration. Data for current 
levels of coal imports are difficult to obtain; but informed estimates put the overall 
figure between 25 and 35 million tonnes for 1999. This trend is set to continue, with 
a range of factors contributing to the increase: 


(a) Internationally traded coal prices, for both thermal and metallurgical grades, are at 
historically low levels, reflecting over-capacity in the major exporting countries. 
There are no indications that markets will harden in the short to medium term; 

(b) Intense competition on price has carried over into quality and service. The major 
exporters are offering the market coals prepared to tight specifications, with 
availability and delivery schedules guaranteed. Quality and reliability of supply 
have accelerated import penetration. 

(c) The international demand for thermal grades may reduce in the longer term, given 
the requirement to control carbon dioxide emissions. This will further intensify 
competition and create downward pressure on prices; 

(d) Indian coals are typically high ash — perhaps 35% to 45% - and low calorific 
value, and can be substituted by lower tonnages of imported coal. In terms of heat 
value delivered, therefore, Indian producers are incurring a penalty on 
^^sportation costs to the point of use. On present trends, it will be increasingly 

ifficult for them to remain competitive with imports in coastal areas or where 
long rail haulage is required. 
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1.50 The impact of continuing import penetration on the coal sector has not yet 
been analysed or measured. The issue will be critical for any potential investor, 
particularly in relation to projects where the reserves are not co-located with the end- 
user, and throws into sharp focus the difficulties created by the current proposals - 
referred to above - for the selection of blocks for offer to the private sector. It has 
already become critical for the coal PSEs, specially for those having markets closer to 
coasts. Unless they perceive it as a threat, produce and price their coal more 
competitively by becoming more efficient, they are likely to be priced out of the 
market. 

Rail Transport 

1.51 The charges, and other terms, for rail haulage for domestically produced coals 
reflect the monopoly power of Indian Railways. The structure of the freight rates 
reflects the need to subsidise passenger traffic and is high by international standards at 
the longer distances. 

1.52 The costs and risks of rail haulage are likely to be viewed by potential 
participants as a negative factor in their assessment of the investment environment. 
Again, the issues raised link back to those already mentioned in relation to imports 
and reserves. 

International Investment In Coal 

1.53 Thus far, the opening section of this report has focussed on factors specific to 
India - although, as noted in relation to coal imports, over-capacity in all major 
producer countries has created intense competitive pressures in international coal 
markets. It has also created an investment environment in which funding, if available 
at all, will be directed only to the most robust projects. Specifically, investment in 
production is likely to proceed only if: 

(a) Proven high quality reserves have been established; 

(b) Infrastructure is available, or can be created, at competitive cost; 

(c) Surface mining techniques can be employed. The consultants are not aware of 
any significant investment, currently or in prospect, in deep mining; 

(d) Investment is underwritten by long term supply contracts or, at a minimum, 
markets for the output are well established; 

(e) Labour relations are well ordered and manageable; 

(f) Social and environmental costs can be predicted and controlled; 

(g) Mining and related rights are adequately secured by a legal and regulatory 
framework. 

1.54 These criteria apply as much to the coal sector in India as they do to 
investment in coal anywhere else in the World. Successive Five Year Plans have 
been written on the basis that investment in coal could be justified by reference to 
estimates of internal demand - as if India could regard itself as an island of under¬ 
supply in an over-supplied world. That approach may have worked in the period of 
public funding and high tariffs; but it has little relevance to private investment in a 
liberalised coal economy. Even if estimates of future demand were reliable - which, 
almost certainly, they are not - they would not provide a basis for renewed funding by 
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the Government nor for attracting investment to the sector unless the criteria for 
investment referred to above were also met. 

1.55 This does not mean that private sector participation in the Indian coal sector 
cannot be extended, but it does indicate that such participation in major coal mining 
ventures is more likely to be achieved through joint venture partnerships with existing 
producers and through contract mining agreements than by an influx of independent 
major producers. Undoubtedly, there will be a number of new, smaller domestic 
operations to cater to the local demands. 


Final Report 
TERl/IMC 


14 


10 / 04/00 



Review of the Regulatory Framework in Coal Industry of India 


IL MINERAL RIGHTS 


INTRODUCTION 

2.01 Acquisition of mineral rights is the key prerequisite for any prospecting or 
mining activity in the coal sector. There are certain principles with regard to mineral 
rights which, when incorporated in legislation, determine whether the investor is 
assured of fair, equal treatment and whether there is a level playing field between 
publicly owned and privately ovmed investors. The security of the investment is also 
assured. These principles: 

(a) clearly identify the responsible Government agency; 

(b) are non-discriminatory in terms of nationality and forms of corporate ownership; 

(c) specify clear, non-discriminatory, time-bound methods for issuing 

licenses/leases/permits; 

(d) clearly define the obligations of the licensee/lessee with regard to fees, 
expenditures, reporting, etc.; 

(e) specify the form and duration of the license/lease; 

(f) specify penalties and sanctions for failure to comply with the 

procedures/regulations; 

(g) promote exploration as opposed to retention of unexplored mineral rights; 

(h) provide for rapid relinquishment of mineral rights not in compliance with 
obligations; 

(i) make the transition from exploration to exploitation a relatively simple 
administrative process; 

(j) have a provision for timely access to surface rights; and 

(k) encourage the use of improved technology. 

2.02 It should be noted that those countries with mineral development potential that 
have legislation clearly enunciating these principles, and which administer them 
efficiently, have developed vibrant self-sustaining mining industries. As will be seen 
below the issue of mineral rights has been of secondary importance for the PSEs as 
there are special provisions in the law for their operations. This is not unexpected as 
the policy of the government has, for many years, been to produce coal through PSEs 
and the facilitation of their operations was a legitimate objective. As the PSEs will 
continue to be the major coal producer for the foreseeable future, the issue of special 
exemptions for the PSEs will require careful consideration. 

2.03 However with the entry of the private sector into the coal industry, the PSEs 
will have to introduce business efficiency into their operations and the introduction of 
a common legislative framework could be a preliminary step. Similarly the PSEs 
have advantages with respect to the acquisition of surface rights by virtue of specific 
coal sector legislation and provisions for the acquisition of land for ‘‘public purposes”. 
This issue is addressed in Chapter III, 

2.04 Nevertheless, the policy of seeking private sector investment in the coal sector 
will be constrained if the PSEs are perceived to have significant operational 
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advantages over private sector investors. It is against this background that the 
following analysis is made. 

OVERVIEW OF THE LEGISLATION 

2.05 Rights over mines and minerals in the sub-soil of any land are vested in the 
States under Section 5 (2) of the Estates Acquisition Act. Similar provisions are 
contained in the land Reforms Act 1955. However, under the Constitution of India 
the power to regulate mines and mineral development lies both with the Central 
Government (Entry 54 of List I) and with the State Government (Entry 23 of List II). 
A combined reading of Entry 54 in List I and Entry 23 in List II establishes that so 
long as Parliament does not make any law in exercise of its power in Entry 54 of List 
I, the State Governments can legislate under Entry 23 of List 11. In 1957, Parliament 
enacted the Mines and Minerals (Regulation and Development) Act 1957 (MMRDA) 
which provided for the administration of Schedule One minerals by the central 
Government and other “minor” minerals by the States. Coal is listed in Schedule One 
and as such rights for the prospecting for and mining of coal are controlled by the 
central Government. 

2.06 Under Section 13 of the Act, the Mineral Concession Rules 1960 were 
implemented to provide for procedures for the grant of prospecting licenses, mining 
leases, payment of royalty, dead rent^, etc for “other minor minerals” (which includes 
coal) as stipulated in First Schedule. 

2.07 Another important piece of legislation, the Coal Bearing Areas (Acquisition 
and Development) Act 1957, was enacted soon thereafter. Its purpose was to have 
greater public control over coal production by empowering the Central Government to 
acquire unworked land containing or likely to contain coal deposits. 

2.08 Subsequently, the coking coal and non-coking coal mines were nationalised in 
two phases - coking coal mines in 1971-72 and non-coking coal mines in 1973. 
Nationalisation was a response to the urgent need to make large capital investment in 
the coal mines to meet the burgeoning demand; to prevent unscientific mining and to 
ameliorate the working conditions of labour in the industry. 

2.09 The Coking Coal Mines (Emergency Provisions) Act 1971 provided for the 
take-over of the management of coking coal mines and coke oven plants. It was 
followed by Coking Coal Mines (Nationalisation) Act 1972 in which 214 coking coal 
mines (excluding those of TISCO and IISCO) were nationalised on 1.5.1972. 

2.10 Subsequently, the Coal Mines (Taking over of Management) Act 1973 
extended management control of the Central Government to 738 coking and non¬ 
coking coal mines including the 214 coking coal mines taken over earlier in 1971. 
This was followed by the nationalisation of all these mines on 1.5.1973 with the 
enactment of The Coal Mines (Nationalisation) Act 1973, under which coal mining 
was reserved for the public sector with few exceptions. 


An annual licence or lease fee based on the area of the mineral concession. 
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2.11 The Coal Bearing Areas (Acquisition and Development) Act [CBAADai 
gives the Central Government the power to prospect in any locality when it ann 
coal is likely to exist. The Central Government must exclude any part of the^^^^ 
where coal mining operations are actually being carried on pursuant to legislatio^^ 
Any prospecting licence issued for coal or other minerals in the locality and ^ 
mining lease also ceases to have effect, unless the area is already beine ^ 

[Section 5]. ^ ^ worked 


2.12 When the Central Government or a Government compeiny prospect under the 
CBAADA where they have become the lessee of the State Government under the 
vesting provisions, the Mineral Concession Rules 1960 apply [Section 18]'^. Disnut 
are to be settled by arbitration or in a manner the two governments decide. Therefore 
while a lease may not be issued under MMRDA/MCR, the terms and conditions b 
which the Central Government must operate, under its acquired rights, are supposed! 
clear in law but it is unclear whether in fact CIL fully comply with the requirements ^ 


2.13 The Central Government exercises a great deal of control in the regulation of 
mineral rights. Under the relevant provision of the Coal Bearing Areas (Acquisition 
and Development) Act 1957, CIL may obtain deemed leases or statutory leases over 
the areas acquired under the Act when the rights acquired by the Central Goverrunent 
per the provisions of CBAADA are in turn vested in CIL. In other words. Coal India 
Limited does not have to obtain coal mining leases from the concerned State 
Governments over the areas acquired under this Act. A similar provision appears in 
the Coal Mines (Nationalisation) Act 1973 under which Coal India Limited has 
acquired the facility of deemed leases or statutory leases for the nationalised coal 
mines. This is not to say that CIL never acquires MLs as for all areas where the rights 
are not acquired under CBAADA, CIL obtains a ML from the State. However all 
other coal mining leases, for example those granted to SCCL and TISCO, are granted 
by the concerned State Governments under the provisions of Section 5 of the MMRD 
Act 1957 with the prior approval of the central Government. Before approving an 
application for a lease, the mining plan for the proposed coal mining area has to be 
approved by the Empowered Standing Committee in the Ministry of Coal. 


2.14 By an amendment to the CMNA in 1976 two exceptions to the policy were 
introduced viz. (a) for captive mining by companies engaged in the production of iron 
and steel and (b) for the sub-lease to private parties of small pockets of reserves not 
amenable to economic development and not requiring rail transportation. The Coal 
Mines (Nationalisation) Act 1973 was further amended with effect from 9th June 
1993 to allow private coal mining for captive consumption for generation of power 
washing of coal obtained from a mine and other end uses to be notified by 
Government from time to time in addition to the existing provisions. This amendment 
was implemented in Section 3 (3) (a) (iii) by a Gairette Notification dated 9.6.93 
Pursuant to this amendment another Gazette Notification was issued on 15.3.96 to 
permit production of cement as an end use for captive mining. The amendment of 
June 1993 applies to both public sector and private sector companies desiring to mine 
coal for captive consumption. 


* Prospecting may also be carried out by notification without “vesting”. 
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2.15 The present situation can be summarised as follows. As per the provisions of 
Section 3 (3) (a) of the Coal Mines (Nationalisation) Act 1973, only the following 
parties are eligible to undertake coal and lignite mining in India at present: 

(a) The Central Government. 

(b) The State Government companies i.e. the State Government Mineral Development 
Corporations. 

(c) The coal and lignite mining corporations owned, managed or controlled by the 
Central Government such as Coal India Limited and Neyveli Lignite Corporation. 

(d) The companies engaged in the production of iron, steel and cement; in the 
generation of power; in the washing of coal obtained from a mine; and such other 
end uses as the Central Government may, by notification specify. 

2.16 The Government has prepared an Amendment to the CMNA in order to open 
up the coal sector to the private investment without the restrictions of “captive 
mining'’ or on the use for the coal produced. The Amendment is expected to be 
presented to Parliament in the near future. The details of the proposed amendment are 
not publicly available. However, the consultants understand that the amended CMNA 
will continue to contain provisions, which will enable the Government to impose 
conditions on private sector operations over and above the provisions of the 
MMRDA/ MCR. 

ANALYSIS OF THE ISSUES 


2.17 The topics for analysis in the above legal framework are numerous. They 
include; 


(a) Independence of agency responsible for administering mineral rights 

(b) Exemptions for PSEs 

(c) Eligibility Criteria for Coal Rights 

(d) Reserved Areas 

(e) Prospecting Rights 
(0 Mining Rights 

(g) Transfers 

(h) Assignment 

(i) Reporting and confidentiality 
Q) Discretionary Powers 

(k) Coal “Blocks” 


ndependence of agency responsible for administering mineral rights 
.18 The States in consultation with the Central Government (Department of Coal) 
A administration of the rights to explore for and to extract coal under the 

u u 1 j MCR. As both the States and the Central Government are the sole 

s are o ®rs in a number of PSEs^, there is, at the very least, a perceived conflict of 
interest etween the roles of sector administrator and mine operator. In reality, the 
con let IS very real as the Central Government exercises its shareholder prerogatives 
roug 1 the Department of Coal, the very agency responsible for sector 


^ The Central Government is the sole shareholder in 
o1 AP and the Central Government 50% share each 


CIL and the subsidiary companies while the State 
in SCCL. 
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administration. Officials of the Department are members of the Board of both CIL 
and its subsidiaries. 

2.19 There are several options to remedy this situation. They include: 

• Maintaining an “arm’s length” relationship between the management of the PSEs 
and the DoC by proper implementation of the recommendations of the Arjun 
Sengupta Committee report, which had suggested the signing and implementation 
of a Memorandum of Understanding (MoU) between the PSE and the 
Administrative Ministry, both in letter and spirit. Thus, the subsidiaries should be 
kept away from DoC with CIL acting as a buffer. 

• Establishing a clearer separation between the management of PSEs and the 
Department of Coal by disqualifying personnel of the Ministry responsible for 
co^ from holding a majority board positions in the PSEs. Government interests 
could be largely represented by other ministries such as the Ministry of Finance 
and additional Board members could be appointed from the private sector^. 

This option has the advantage that it takes the responsibility for executive 
decision-making one step further away from the ministry responsible for 
administering the sector. 

• Administering coal rights through an independent body to be established. 
Establishing an independent body would be complicated as both the central and 
state governments have legislated roles in the administration of coal rights. 
Furthermore, it would add a third layer of administration. 

• Establishment of a co-ordinating agency. 

Some form of co-ordinating agency made up of representatives of the central and 
state governments could be established with delegated authority to administer the 
legislation. 

2.20 It is recommended that: 

• A majority of Government board positions in the PSEs be held by persons 
outside the Ministry responsible for sector administration, and 

• The majority of board members in the PSEs be appointed from the States, 
major consumers. Trade Unions and from private sector who have no 
commercial interest in the PSE concerned. 

• The DoC should be represented only on CIL Board (not on Boards of 
subsidiaries) and this representative should not be below the rank of Joint 
Secretary. 

• The concept of MoU between DoC and CIL should be strengthened so that 
the subsidiaries remain at “arm's length” from DoC. The MOU should be 
rigorously implemented. 

Exemptions for PSEs 

2.21 MMRDA allows specified government-owned/ controlled entities to prospect 
without obtaining a prospecting licence [Section 4]. Furthermore, MMRDA allows 
the government to undertake both prospecting and mining [Section 17]. In neither 
case is a licence/lease required; nor is full compliance with the provisions of 
MMRDA and MCR required, unless the coal rights were obtained as deemed 


* This was the case with the national petroleum corporation, PetroCan, in Canada. 
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licences/ leases under the CBAADA where there are specific requirements for such 
compliance as discussed below. 

2.22 CBAADA gives the Central Government the power to prospect in any locality, 
where it appears coal is likely to exist, based on a notification in the Official Gazette 
[Section 4]. No Prospecting Licence (PL), deemed or otherwise, is required. This 
procedure is the normal practice for CIL prospecting. The Central Government must 
exclude any part of the area where coal mining operations are actually being carried 
on pursuant to legislation. CBAADA nullifies any prospecting licence issued for coal 
or other minerals in the locality and any mining lease also ceases to have effect, 
unless the area is already being worked [Section 5] 

2.23 The Central Government or a Central Government company may acquire 
mineral rights under the CBAADA [Section 7] over and above the right to prospect 
acquired by notification under Section 4. In such cases, they become the deemed 
lessee of the State Government under the vesting provisions and MCR apply [Section 
18]. Disputes are to be settled by arbitration or in a manner the two governments 
decide. 

2.24 The main issues arising are the uncertainty created by the Central 
Government’s power under CBAADA^ to cancel rights that have already been issued 
and the exemption from compliance with provisions of the MCR for PSEs. The 
private sector rights holder is vulnerable in that his prospecting licence could be 
nullified. This risk also applies to a mining lease that is not yet being worked. In fact 
by its very existence, CBAADA actually discourages any investor who is interested in 
an economically and commercially viable deposit because of the constant threat of 
acquisition. Even private investors who may be seeking minerals other than coal 
could lose their PL or ML should the Central Government decide that they want to 
prospect and/or develop coal reserves in the same area. 

2.25 Options include: 

• Repeal the CBAADA 

If the Central Government contemplates involvement by the private sector in the 
prospecting or development of coal resources, this legislation should be repealed 
to create a level playing field between private and public sector companies. 
However, since there is a remote possibility of substantial private sector entry in 
the immediate future, the existing PSEs will find it even more difficult to get land 
for mining. 

• Extend the provisions of the CBAADA to the private sector. 

• Defer repeal of CBAADA until significant private mining emerges. 

2.26 It is recommended that the following three-stage process should be 
adopted: 


Section 4,5, and 6 in CBAADA were introduced because at that time vast areas were held by the 
private sector under mining lease without prospecting or mining. 
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(a) Immediate enactment of laws^ to facilitate the entry of the private sector 
relating to the acquisition of land and the grant of prospecting and mining 
rights; 

(b) In stead of offering small coal blocks, larger areas be offered to private sector 
to allow economies of scale in their operations; 

(c) Provided the above two steps elicit enthusiastic response and the possibility of 
large scale participation finally emerges, the final stage would be to dismantle 
the special privileges provided to PSEs. During the interim period, CBAADA 
should continue to be in force. 

Reserved Areas 

2.27 There is only one type of reservation of mineral rights including coal rights 
under the mining legislation. This is the right of governments to reserve mineral 
deposits in some areas for future development [Section 17A, MMRDA]. The 
reservation of environmentally sensitive land, parks and other heritage or cultural 
areas is not addressed in the MMRDA except with regard to termination of PLs and 
Mining Leases (ML) as described in Section 4A. These provisions are discussed 
below. Other legislation administered by other Departments, addresses reservation of 
areas for specified purposes. The Indian Forest Act, 1927 establishes situations where 
forest areas can be reserved. Under the Forest (Conservation) Act, these areas can 
also be de-reserved subject to various conditions that are discussed in Chapter III of 
this report, 

2.28 It is recommended that reserved areas be clearly defined at the earliest 
possible date so that all investors have ready access to information regarding 
reserved areas. This can undergo an periodic review for incorporation of new 
information as and when it is received. 

Eligibility Criteria for Coal Rights 

2.29 Currently there are restrictions on the purposes for which coal can be 
produced, except in the case of PSEs, as has been explained earlier. It is understood 
that the GOI is currently in the process of preparing legislation to permit coal mining 
by the private sector without these restrictions. These restrictions are not, strictly 
speaking, related to the issuance of coal rights and therefore have not been further 
discussed in this section. 

2.30 There are other eligibility criteria that should be further addressed. No 
prospecting licence or mining lease may be granted except to Indian companies and or 
persons [MMRDA Section 5]. This restriction is counterproductive in an era when 
prospecting and development capital as well as leading-edge technological advances, 
especially in the mining business, frequently flow internationally. However, some 
preferences for Indian interests could be maintained. Options are. 

• This restriction is removed from the MMRDA. 

To permit the free flow of capital from all sources to enter the Indian coal sector, 
any party who fully complies with the other conditions of a mining right should be 
free to spend their funds in the high risk, high investment mining sector. 


* In addition to the proposed amendment of Coal Mines (Nationalisation) Act, 1973, without further 
restrictions 
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• Some form of restriction is maintained. 

This option presupposes that adequate risk and investment capital together with 
technical capacity is available in India to meet the needs of the sector. 

2.31 It is recommended that the eligibility for mineral rights be extended to 
whomsoever is prepared to comply with all the other provisions of the legislation. 

Reconnaissance and Prospecting Rights^ 

2.32 The rights to explore for coal are granted under Reconnaissance Permits (RP) 
and Prospecting Licences (PL). Full details with regard to the administration of RPs 
are not yet available. For example, the Mines and Minerals (Regulation and 
Development) Amendment Bill 1999, which introduced the concept of the RP late in 
1999, does not provide for the term of RPs. It is anticipated that the needed revisions 
to the MCR to reflect the recent amendments will be forthcoming. However, the need 
to introduce yet another form of mineral title, which is generally being abolished in 
other countries*®, is questionable. Extending the areas available under a PL with 
appropriate provisions for partial surrender and/or escalating dead rents would have 
been a preferable approach. 

Priority 

2.33 When two or more parties apply for a PL, the applicant whose application is 
received first shall have a preferential right by virtue of Section 11 of the MMRDA. 
However, other provisions have been enacted which qualify this internationally 
standard “first come, first served” principle. When two applications are received on 
the same day, the State Government shall consider the following criteria: [Sec 11(2) 
of MMRDA] 

(a) Any special knowledge of, or experience in prospecting operations or mining 
operations, as the case may be, possessed by the applicant; 

(b) The financial resources of the applicant; 

(c) The nature and quality of the technical staff employed or to be removed by the 
applicant; 

(d) Such other matters as may be prescribed. 

2.34 Furthermore, later applications can be considered if there are “special reasons” 
and the Central Government approves. In addition, ML holders have a priority right 
to decide if they will take a PL for a new mineral in the area of their ML should 
another party apply for a PL for a new mineral. 

Options include: 

• Clearly enunciate the “first come, first served” for all eligible applicants. 

• Have transparent competitive bidding; as suggested by DoC/ Gol in a policy 
statement. 

• Maintain the present legislative provisions and procedures. 

• Define all considerations that must be made by the decision making authority 
when exercising discretion. 


An amendment to the MMRDA passed through Parliament in December 1999. The amendment 
provides for the issuance of Reconnaissance Permits (RP) 

Tanzania and Zambia 
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Exclusivity 

2.35 MMRDA allows for PLs for different minerals to be issued over the same 
area. This system was the practice in many countries that inherited British system of 
mineral administration. It has recently been done away with in both Tanzania and 
Zambia. Most other countries have a system that gives the holder exclusivity of 
mineral title for the area rather than only exclusivity for a specified mineral(s). The 
government benefits in that it gathers data for all minerals discovered in the area 
while the PL holder is assured of an exclusive area with no interference from other 
title holders. There is an alternative that should be considered: 

• A PL should be issued on the basis that the holder has the prospecting rights for 
all minerals found within the boundaries of the designated area, excepting ‘‘minor 
minerals” as defined under the MMRDA. 

A criticism of this option is that a PL holder may concentrate on one particular 
mineral rather than fully investigate other minerals that might be encountered. 
However, it is unlikely that a potentially economic deposit will be ignored as the 
option for bringing in partners is available. 

Size and Shape 

2.36 The Mines and Minerals (Regulation and Development) Amendment 1999 
makes provision for RPs” to be issued for areas of up to 5000 sq. km for “preliminary 
prospecting of a mineral through regional, aerial, geophysical or geochemical surveys 
and geological mapping...” The RP is designed to benefit metallic mineral 
prospecting, as the likelihood of using this technology for coal prospecting is 
extremely low. 

2.37 The size of PLs is small by international standards, as it is limited to 25 sq. 
km, which is the maximum that any person can acquire as one or more PLs in any 
given state'[Section 6 of MMRDA]. There is a provision for larger areas to be 
approved by the Central Government if it is “in the interest of the development of any 
mineral”. This is a strange provision as such a decision would have to come late in a 
prospecting programme as reserves would not be known or identified at the time of 
issuance of the PL. To enable regional prospecting, the following option should be 
considered. 

• PLs of up to 250 sq. km should be made available with the proviso that a staged 
area surrender t£ike place during the term of the PL. 

This option would serve two purposes. Firstly, it would benefit the investor in that a 
larger area could be prospected but secondly, it would benefit the government as 
portions of the PL would revert after a year and this land would be available to new 
applicants. Thus, more land would be under active exploration. This requirement 
also provides a powerful incentive for the PL holder to undertake prospecting at an 
early stage to identify preferred areas for retention/surrender. 


" The establishment of the RP essentially formalises the guidelines with regard to large PLs which 
were issued in October 1996. 

Amendment of 1999 
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2.38 Presently there are no requirements that RPs and PLs conform to any 
particular shape. It would be advantageous if the physical limits were defined in 
terms of a grid pattern such as the UTM grid. However, no such grid is currently in 
use in India. The use of longitude and latitude, as is the case in the petroleum 
industry, is probably not a practical option for many of the relatively small areas 
requested for mineral rights. 

Term 

2.39 Term and renewal periods for PLs under the current legislation are acceptable 
by international norms. 

Procedures 

2.40 While the application procedure for a PL appears to be relatively simple, it is 
reported that some State governments are making the process extremely time 
consuming and requiring unreasonable amounts of data before considering an 
application. As an example, the Application Form (Form B - MCR) requires that the 
applicant obtain the consent in writing of the owner.s/occupiers of the land where 
prospecting operations will be undertaken. These consents are to be filed with the 
application. Such a requirement is time consuming, costly and possibly not 
achievable in view of the poor status of the land records in many states. Similarly, the 
requirement to supply data on topographic maps which are sometimes not obtainable 
as a result of security considerations poses another difficulty. 

Other 

2.41 One of the objectives of the government in granting a PL should be to ensure 
that the mineral resources of the country are inventoried to become part of the 
geological infrastructure of the country. Two issues arise from this objective. They 
are. (a) that prospecting is carried out and (b) that the Government acquires the data. 
The second issue is reviewed below under “Reporting and Confidentiality”. 

With regard to the first issue, the current Indian legislation does not require that the 
applicant for a PL to either agree to complete a programme of prospecting work to be 
undertaken or a commit to minimum expenditures on prospecting. There are several 
options to achieve these desirable objectives: 

• Require that a minimum expenditure for prospecting per hectare of the PL be 
undertaken in each year to maintain the validity of the PL. This requirement can 
be combined with a further condition that the annual expenditure commitment 
escalates for successive years. 

Theoretically this is an excellent option to ensure that the holder of a PL carries out 
prospecting. Investors prefer it as their expenditures are predominately for 
prospecting and not for some type of fee. In practice, it is a difficult and challenging 
or the government to verify that the expenditures have been made as claimed, 
e issue of allowable expenditures also arises. For example, are portions of head 
office expenses eligible? 

Require that the holder of a PL undertake a work programme that has been agreed 
with the government. 

This option is similar to the previous one but has different problems. It requires a 
iscretionary judgernent by the government as to the value, both from a technical and 
one ary point of view, of the agreed programme. It assumes technical expertise in 
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the issuing authority and the ability to* compare what might be widely differing 
approaches to exploration. 

• Dead rents can be escalated on a year by year basis. 

This is a simple administrative procedure. From the point of view of the government 
it produces revenue and encourages rapid evaluation of PLs. Investors are not 
endiusiastic with regard to this option as their funds are expended in fees rather than 
in prospecting for minerals. 

• There can be a requirement that the holder of the PL surrender back a given 
proportion of the PL each year. 

This is generally a good option, as indicated above, if the initial PLs are large. All or 
some of the above options can be combined. 

2.42 It is recommended for reconnaissance and prospecting rights that: 

• the “first come, first served” system be stringently applied for all applications 
complying with the eligibility criteria. 

• PLs grant the holder the exclusive right to explore for all minerals in the area 
under license. 

• MMRDA/MCR should provide for larger PLs combined with staged 
surrender of portions of PLs throughout their terra. 

• the application form for a Prospecting Licence be amended to reflect 
realistically achievable requirements. 

• escalating dead rents be combined with a compulsory surrender programme 
for Prospecting Licences. [A compulsory surrender programme should only 
be implemented in the case that the maximum areas of PLs are enlarged 
beyond the current 25 sq km.] 

• Land records be expeditiously updated in all States. 

Mining Rights 
Priority 

2.43 A holder of a prospecting license has a preferential right for obtaining the 
mining lease. However, the State Government must be satisfied that the licensee has 
met the following criteria: [Sec 11(4) of MMRD Act] 

(a) That the licensee has undertaken prospecting operations to establish mineral 
resources in such land; 

(b) That the licensee has not committed any breach of the terms and conditions of the 
prospecting license; 

(c) That the licensee is otherwise a fit person. 

(d) Where two or more persons have applied for a prospecting license or a mining 
lease in respect of the same land, the applicant whose application was received 
earlier shall have preferential right for grant of a license or a lease. 

2.44 When two applications are received on the same day, the State Government 
shall take the following criteria into consideration: [Sec 11(2) of MMRD Act] 

(a) Any special knowledge of mining operations possessed by the applicant, 

(b) The financial resources of the applicant; . j « u 

(c) The nature and quality of the technical staff employed or to be retained by the 

applicant; 

(d) Such other matters as may be prescribed. 
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Term 

2.45 Some problems have been reported with regard to MLs being issued for only 
20 years when the purpose of the mine is to supply a power plant with a 30-year life. 
This appears to be an administrative problem rather than legal one as MMRDA, as 
amended in 1994, provides for a 30 year ML. Nevertheless, it is a matter that affects 
investor confidence that needs to be addressed. 

Procedure 

2.46 The procedure to acquire a mining lease, in effect a permit to mine, is arduous 
and time consuming. While the issuance of a mining lea.se under the MMRDA is in 
itself a relatively simple procedure various other parties have requirements that must 
be fulfilled. These include environmental clearances and forest clearances when 
mining is planned in a forest area. These clearances are discussed in detail in 
Chapters VII & VIII in this report. Following these clearances the lease is issued by 
the State on the recommendation of the Empowered Standing Committee in the DoC, 
and, theoretically, the Coal Controller and the Coal Conservation and Advisory 
Committee. The exact role played by these latter two remain.s unclear. 

2.47 The main issue that arises is the difficulty for an inve.stor to be fully cognisant 
of all the requirements of the different agencies that will review an application for a 
mining lease and the required time for all the reviews, 

2.48 It is recommended for mining rights that: 

• the discretionary provision with regard to applications received on the same 
day be abolished. (In fact, if the previous mineral right — a PL — had been 
issued for “all minerals’* no such disputes could arise.) 

• MLs be granted for thirty years or for the life of the mine, whichever is the 
lesser, as a matter of routine. 

• the agencies that have a role in clearing an application for a mining lease be 
fully identified and their requirements specified in detail. Time limits for 
deemed acceptance should be established in the law for each agency involved. 

Transfers and Assignments 

2.49 The provisions of the Act allow for transfers, assignments, mortgages and 
subleases in both PLs and MLs. The State Government is the approval authority 
except in the case of major minerals, where the approval of the Central Government is 
required. There are numerous requirements attached. Two of the main issues are; 


(a) The titleholder of a coal lease has an exemption from the many strict conditions 
required for the transfer of leases. [MCR; Rule 37(2)] The only requirement 
appears to be that the transferee file up-to-date income tax returns, pay the tax 
assessed and any self-assessment income tax, and pay 500 rupees to the State. 

(b) There seem to be no provisions for transfers /assignments of a portion of a PL or 
ML where it has been divided. This is required to allow for partnerships or joint 
ventures on specific areas of the PL or ML. 

2.50 Options include: 
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• Keep the provisions pertaining to coal title transfers simple 

• Develop new provisions, which set out simple, objective criteria for transfers 
including demonstration of technical and financial capacity 

• Allow for p 2 irtial transfers/assignments. 

2.51 It is recommended that the provisions for Transfers and Assignments be 
kept simple while provisions to permit partial transfers/assignments be clearly 
enunciated. 

Reporting and Confidentiality 

2.52 The acquisition of geological and geophysical information is important to 
Governments for national planning purposes. In the Indian law, there are several 
obligations on the part of mineral titleholders to provide such information: 

(a) The holder of a PL must provide half-yearly reports'^ to the government on work 
done, geological data collected and other valuable data acquired during the term 
of the PL. At the expiry/ termination of the title, the lessee has three months to 
provide all information relevant to mineral resources in the area. This information 
is submitted confidentially and the licensee can request that it be kept confidential 
for a period of two years from expiry, termination, or abandonment. [Rule 16(1)] 

(b) It is a condition of a ML that any mineral (not specified in the lease) found in the 
area should be reported within sixty days. [Rule 27 (a)] 

(c) A lease holder must also keep correct accounts of the quantity of minerals 
obtained and dispatched from a mine and of minerals encountered [Rule 27 (j)]. 

(d) It is a requirement for all geophysical data and atomic mineral information 
obtained by a licence or lease holder to be supplied to Geological Survey India, 
the Department of Atomic Energy and the Director of Geology and Mining of the 
State every year. [MCR; Rule 66] 

2.53 Several issues 2 u:ise with regard to the present provisions; 

(a) The law allows a titleholder to request the information supplied by him to be kept 
confidential for a period of two years after the title expires. The consultants are 
not aware of any other country which maintains confidentiality for such a long 
period after the PL or ML has ceased to exist. To foster prospecting, it is the 
usual practice to make the data available immediately following termination of the 
mineral right to other parties that may be interested in exploring or mining the 
area. The interested party would pay to the government nominal costs for the 
provision of this information, - basically the cost that the government bears in 
reproducing the data. 

(b) In cases where companies are interested only in prospecting, and not in mining 
should they find a resource, there are normally two options: one, to surrender the 
mineral title and give all information to the government (which is then available to 
all interested parties following a designated period) or two, to transfer the title, in 
whole or in part, to another party. In the latter instance, which is a commercial 
transaction, the agreement between the two parties may include compensation to 
the initial holder for the costs of generating the data. Arguments have been made 
that the initial PL holder should not furnish information that it generates to the 


’’ As amended in December 1999 
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government Even after the title is surrendered this information could possibly be 
sold by the former licensee to recover their costs of prospecting. Should this 
argument be accepted, the government would not obtain information on a national 
resource, 

2.54 Options include: 

• Modify confidentiality provisions to allow for the release of technical data 
immediately after a title ceases to have effect. 

It should be remembered that the minerals in the ground never belonged to the 
licensee. The licensee had the right to prospect the minerals of the State for a 
defined period. It is reasonable to turn over all technical data acquired for the 
immediate benefit of the State. 

• Abolish the requirement that data be submitted to the government. 

This would be inconsistent with international practice and would deprive the State 
of information obtained regarding the resource base. 

2.55 It is recommended that all technical data related to geological and 
geophysical information submitted to Government be made available to the 
public without delay after a PL is surrendered/terminated. 

Payment for Information 

2.56 There is also the separate issue of payment for information submitted to 
government in compliance with MMRJDA/MCR or generated by government-owned 
entities such as the Geological Survey of India. In the former case, the present 
situation is unclear as the only party carrying out significant detailed prospecting for 
coal is CIL who generally operate under the ‘^notification” provisions of CBAADA. 
It appears that geological information obtained is not being made available to the 
public even for the areas where CIL no longer has an interest in coal development. In 
the latter case, the MMRDA states that anyone requesting information so generated 
would have to pay the “reasonable part of the costs” of the investigation. In India, 
Doc/CIL are asking for large sums of money for data while in most mining 
jurisdictions, the requirement is a nominal amount for the data rather than actual 
payment tor the costs of the investigation. All Australian and Canadian jurisdictions 
make information available for the cost of reproduction of data. Options for India are: 

• Make information obtained by government, either directly or indirectly, available 
at nominal costs. 

Continue the practice of having the applicant bear the cost of direct government 
investigations 

This would be a disincentive to the private sector investor. Supposedly, the 
overnment is bearing the cost of the prospecting to obtain information that would 
lead to mineral development and greater investor activity. 

generated by or on behalf of CIL in areas, which have been selected as 
oc s, raises a special issue. In many cases CIL wished to retain these areas but were 
advised that the areas should be turned over for offer to other parties. CIL, as a 
company, has received no compensation for their expenditures on these areas. There 
IS a strong case tor reimbursement by the Central Government of CIL exploration 
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2.58 It is recommended that all geological and geophysical information 
acquired by GSI, or related to surrendered PLs, and for areas where CIL has 
carried out prospecting but has no continuing legal rights, be made available to 
the public at nominal cost. 

Discretionary Powers 

2.59 A major problem with the laws and rule pertaining to mining in India is the 
apparent discretionary powers in the MMRDA / MCR. Throughout the legislation 
words such as 'deemed fit, 'if satisfied', if in the opinion', 'think it expedient for the 
development of minerals' are found. The courts have constantly held that 
administrative authorities have to record reasons in writing for such action or inaction 
when exercising discretionary powers thereby curtailing subjective satisfaction of the 
administrative authorities. The continued use of such phrases in the legislation, 
however, create confusion in the minds of potential investors who fear that because of 
the lack of clarity of guidelines in the act, they will have to access the justice system. 

2.60 Some illustrations of the discretionary powers contained in the legislation are: 

(a) Throughout the legislation words such as “deemed fit”, “if satisfied”, “if in the 
opinion”, “think it expedient for the development of minerals”, are found. These 
words mean that the decisions can be based on subjective rather than objective 
criteria, despite the fact that some Court decisions may have outlined some 
standards of conduct. 

(b) Ambiguities exist. For example. Rule 28 (4) states that if the State Government is 
convinced of the genuineness and adequacy of a proposal to delay commencement 
of mining operations, it may extend or may refuse to extend a lease. What would 
be the grounds for refusal if the proposal were genuine and adequate? 

(c) Very few decisions are done on a mandatory basis. Rather the word “may” 
appears far more frequently than “shall”. 

(d) Principles have been weakened by a series of amendments, which render them 
meaningless. The prime example is the principle of priority, which has been 
discussed previously. 

(e) On numerous occasions the law provides for extended periods for issuance of 
titles, exemptions from size specifications for titles and other such matters with no 
criteria outlined. 

(f) Section 31 of the MMRDA allows the Central Government “if it is of the opinion 
that in the interests of mineral development”, to order the grant, renewal, transfer 
of a mining title or the searching for or working of, a mineral on terms and 
conditions different from the rules made under the law. The discretion must be 
exercised in writing and the reasons recorded 

2.61 It is clear that this arbitrary exercise of power has been, and can be, addressed 
in India by accessing the court system. The courts have consistently, through their 
decisions, fettered such power and strictly limited the discretion of the administrative 
authorities. Many of these decisions have not been incorporated into amendments to 
the legislation with the end result that there is a lack of transparency and clarity in the 
rules affecting investors. 

2.62 Options are: 
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• Amendments could be made to the MMRDA*^, which address the many 
inconsistencies, discretionary powers, judgements and other problems, which 
discourage private investment in the coal sector. 

• Totally new legislation, a new MMRDA, could be drafted which would address 
the problems. 

• Coal could be excluded from the MMRDA and legislation specifically for the coal 
sector could be introduced^ 

2.63 It is recommended that new legislation be enacted which applies to all 
minerals, including coal, which (a) incorporates international standards allowing 
for flexibility and certainty; and (b) provides equal treatment for both the public 
and private sectors. However, these steps can only be adopted after there is a 
significant interest from private sector for undertaking coal mining. It is noted 
that the draft Coal and Lignite (Regulation and Development) Act may provide a 
more expeditious vehicle to make the needed changes but it is not the optimal 
long-term solution. 

COAL “BLOCKS” 

Background 

2.64 Up to May 1999, the Government has identified 102 coal blocks’^ for captive 
mining. Out of these, 24 coal blocks have been allotted. The breakdown of the 
blocks allotted by end use is as follows: 

(a) 16 blocks for power generation. 

(b) 4 blocks for iron and steel production. 

(c) 3 blocks for cement production. 

(d) 1 block for washing of coal. 

2.65 As of July 1999, the prior approval of the Central Government, under the 
proviso to Section 5 (1) of the MMRDA, for the grant of coal mining leases by the 
concerned State Governments was given in respect of some of these captive blocks. 
These blocks were Tara (East), Tara (West), Sarisatoli, Gare-Palma (iv/4), Goititoria 
(East), Goititoria (West) and Talabira-l. By July 1999, production had started at Tara 
(East), Tara (West) and Gare-Palma (iv/4). 

Options for the Future 

2.66 Because the Coal Mines (Nationalisation) Act has precluded coal mining by 
the private sector, except for captive purposes as noted above, the issue arises as to 
how the Government will legally issue coal blocks to the private sector for other than 
captive mining. The Act precludes sub-leases to any person except if the reserves are 
small and uneconomic and need not be transported by rail. To legally issue the leases, 
some appropriate legislative amendments will be needed. These can range from 
repealing the Act to amending sections which will allow for coal mining by the 

*15 made in late 1999 failed to address the basic weaknesses of the MMRDA. 

It is understood that this option has already been selected by the concerned authorities and that a 
dj'aft Coal and Lignite (Regulation and Development) Act has been prepared. 

The term block” is used throughout this report to refer to areas which are likely to be underlain by 
coal reserves. 
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private sector, transfer of leases to the private sector, and the ability to revert leases 
back to the State Government. If the latter is done, it will necessitate a change to the 
preamble of the Act to reflect the ability of the Government to transfer leases to 
parties other th 2 in public companies. 

2.67 Options include: 

• Repeal of the Coal Mines (Nationalisation) Act 

The legal consequences of such a move have not been fully analysed by the 
consultants but the need for the Act in a liberalised economy is unclear. 

• Amendment of the Coal Mines (Nationalisation) Act to allow for private sector 
coal-mining and to allow for sub-leases from the public sector to the private 
sector. 

An amendment to this effect has been prepared and it is understood will be submitted 
to Parliament in the next session. However, it is understood that the amendment as 
presently formulated continues to provide for unnecessary regulation of private sector 
mining. 

2.68 It is recommended that careful consideration be given to the repeal of the 
Coal Mines Nationalisation Act if this can be achieved without undue legal 
complexity. If this repeal cannot be achieved, an amendment providing for 
mining by the private sector, not subject to special provisions, should be enacted 
as soon as possible. 

2.69 In the event that a legal framework is put in place that clearly provides for 
private sector coal mining, there will be a need (a) to identify blocks that would attract 
investment from the private sector and (b) to devise a procedure for allocation of the 
identified blocks to potential investors. These two topics are discussed below. 
However, the consultants are of the opinion that the attraction of private investment 
into the coal sector by the offer of blocks that are not in the near and medium term 
development plans of CIL, is unlikely to be very successful. The background for this 
conclusion has been presented earlier in this report. 

Selection of Blocks 

2.70 The past experience in the selection of blocks has demonstrated some of the 
pitfalls of the selection process. Some of the blocks were clearly too small to attract 
substantive investors, others were located where site clearance could not be obtained 
and yet others were underlain by non-viable reserves. While the government is 
entitled to take the position that it is a case of “buyer beware”, this type of problem 
adversely reflects on the process. 

2.71 While the definitive guidelines for the previous selection of blocks have not 
been made available to the consultants, it is generally understood that the requirement 
was that CIL would not be using the blocks “to sustain a production level during 
2006-07 (final year of Xth Plan) for another for another 30 years i.e. up to 2036-37” ‘ 
Blocks, which are not available, are referred to as “CIL blocks” although there 
appears to be no legal basis on which these blocks are attributed to CIL [In the 


” Annual Report 1998-99, Ministry of Coal, para 4.3. 
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following analysis, the consultants are assuming that government policy is that the so- 
called “CIL blocks” will not be made available to the private sector.] 

2.72 Today there are large areas that are referred to as ”non-CiL blocks” which 
could be made available to the private sector. Several issues arise with regard to these 
areas. They relate to the availability of geological information, the size of the blocks 
and the assurances to be given by the government. 

Geological Information 

2.73 The identified blocks vary widely with respect to the amount of geological 
information available. Some blocks have been explored in detail and for others, only 
regional geological information is available. The present plan of the government is to 
upgrade the information for these latter blocks, lo this end. DoC' have received a 
budget of Rs 91 crores for the IX Plan. CMPDI has already embarked on exploration 
supported by this budget. The assumption is that these funds will be recovered from 
potential investors as payments for geological data, it and when companies acquire 
the blocks on which the expenditures have been made. Rather than acting as an 
incentive lo investment, this approach is in fact a disincentive if any compensation for 
the expenditures is anticipated. Potential investors wish U' make their own 
assessment of geological potential using their own mcllKKlvilogy. 'fhey are reluctant 
to pay for, or accept the validity of exploration data acquired by out-dated 
technology**^ and interpretations prepared by others, especially the '‘selling” party. 
Investors strongly prefer to spend money for prospecting and not for data acquired by 
the government. The statement that the government is carrying t>ui the exploration to 
save time is not sufficient justification for the expenditure of scarce government funds 
on mineral exploration. Time and money would be better saved by speeding up the 
process of selecting areas to be offered to the private sector. The well-known motto 
of the mineral promoter is pertinent - “you cannot sell history, you can only sell 
mystery”. 

2.74 It is recommended that all relevant data on the areas to be offered be 
made available for ail interested parties in a “data room”. Copies of the data 
would be made available at a nominal cost. This recommendation presupposes 
that CIL/SCCL have been adequately compensated for expenditures on areas 
they have been forced to forego. 

Size 

2.75 The size of blocks to be offered is difficult to establish when the target of 
potential investors range from multinationals contemplating production of 10+ million 
tonnes per year to relatively small investors thinking in terms of 1 million tonnes per 
year or less. In considering block size for non captive mining, it is important to bear in 
mind the legitimate criticism previously levelled at the block selection which included 
the small size precluding efficient extraction of coal. Since these were for captive 
mining, it was only the bare minimum recoverable reserves for a specific use that 
were offered by DoC. There are several options. 

• Delineate some blocks of each size 


'* For example, CIL complete geophysical logging of only about 10% of boreholes. 
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While theoretically possible, this approach requires that the government have a 
complete understanding with respect to the likely investors and their requirements. In 
practice, this understanding is unlikely to exist and the approach will probably be 
unsuccessful. 

• Offer all large blocks as a first step, and then subdivide the blocks not awarded in 
the first round for a second round of bidding. 

If it is assumed as seems reasonable, that it is more desirable to seek investment in 
major mines rather than small mines this approach has merit. A possible criticism of 
this approach is that it adversely impacts on the local investor who wishes to develop 
a relatively small mine for a specific market. 

• Abandon the block concept and make all non-CIL areas available for application. 
This very simple approach permits potential investors to make their own assessments 
of the boundary of the block(s) that they require. Blocks would be granted to 
qualified applicants subject to specific performance and financial provisions. The 
provisions of the regulatory framework, which would permit the imposition of any 
conditions over and above those already contained in the MMRDA/MCR, would need 
to be established. (In the absence of new legislation, the provisions of Section 11 (3) 
(d) of MMRDA could probably be used to establish suitable criteria for applications.) 

2.76 It is recommended that the block concept is abandoned and that 
applications for PLs be accepted for ail non-CIL areas not currently covered by 
actual or deemed PLs and/or MLs, subject to a set of predetermined conditions. 

Assurances 

2.77 Several of the successful applicants for blocks in the past have been 
dissatisfied as a result of unforeseen problems encountered as they attempted to move 
towards a production decision. These problems have related primarily to site 
clearance, land acquisition, resettlement and rehabilitation and forest dereservation. 
Suggestions have been made that the government should be responsible for “pre- 
clearing” these problems prior to offering blocks. This is not a practical solution to 
the problem of clearances, as the government would need to complete all kinds of 
additional work/studies over and above regional prospecting. To enable “precleared” 
blocks, the government would likely have to obtain site clearances, complete EIAs, 
secure forestry clearances, etc. This preclearance scheme appears neither desirable 
nor practical. It would also require the government to expend large sums of money to 
obtain the clearances. 

2.78 It is recommended that no assurances with regard to surface rights, 
environment, forests, resettlement, and the like be given. 

Allocation of Mineral Rights 

2.79 There are a number of different options available to the Government for the 
selection of successful applicants for areas. They include: 

• Allocation on a “first come, first served” basis. 

This is clearly the simplest system to administer. It has the merit of being non¬ 
discretionary. The Province of British Columbia used this system a number of years 
ago when a previously reserved area was opened for prospecting in Canada. The 
system was a success and several mines are now operating in the areas awarded. 

• Invitation and negotiation with pre-qualified parties. 
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Theoretically this method should enable the government to elect the investor who is 
most qualified both technically and financially. It is open to criticism as it is by its 
very nature discretionary. 

• Some form of international competitive bidding. 

This would appear to be the most equitable method for the allocation of areas. It has 
the advantage of transparency and at the same time should assure the maximum return 
to the government. 

2.80 It is recommended that allocation of area.s he made the basis of 
international competitive bidding. 

2.81 It will be necessary to develop an evaluation process with clearly defined 
criteria. Some options are: 

• A simple process requiring a bonus bid with the block being awarded to the 
highest bidder. It will be necessary to set a minimum value for the bids. 

Tins would result in a very simple and transparent administrative process. The 
principal, and very real, risk for the government is that the bids would fall far short of 
expectations. It might well be nece.ssary to .set minimum Inds but such a course of 
action might result in no blocks being awarded 

• A more complex process which could involve qualification of bidders, a cash 
offer, expenditure commitments, payments of additional rcn-alties, etc 

This system was successfully used in Colombia in 1997 for the allocation of four coal 
blocks in an area well served by infrastructure. Ncverthclc.ss it is important to note 
that the blocks offered were extensive (>400,000 acres for one) and contained large 
reserves (>] billion tonnes) of low ash coal (<10%). 

recommended that a procedure for bid evaluation based on the 
combination of a number of different criteria be de.signed. 

SUMMARY 

2.83 It is clear that the legal Iramcwork lor the administration ol' prospecting and 

ning IS e icient in many aspects if it is considered in view of the requirements for 

a rnodern, internationally competitive framework for a liberalised economy. The few 

mu inational mining groups who arc currently operating in the Indian mineral sector 

e a so reached this conclusion. These companies consider the legal framework to 

cficiencies and explain that “we have to draw side agreements with the 

Mil piotect ourselves fiom the many unclear and discretionary clauses”. While 

serve to protect the investors’ intere.st, it would not be required if 

ihf' were amended. Unfortunately, the Government failed to avail itself of 

'impnH opportunity tor change that occurred at the time of the recent insignificant 
amendments to the MMRDA. 
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III surface rights 


BACKGROUND 

3.01 The acquisition and actual physical possession of land, or alternatively the 
right of access to the land, is a prime pre-requisite for commencement of a mining 
operation — whether underground or open cast. The requirement of land for mining 
operations has certain unique features: 

(a) The requirement is site—specific being linked to the location of the coal reserves. 
Unlike for example, a power plant or industrial park there are no options to utilise 
land at an alternate location. 

(b) The requirement is often for large areas and is a continuing process over a number 
of years for mines, unlike other industries where it is a one-time requirement. 
Theoretically, mines could acquire all the surface rights needed for the life of the 
mine before commencing operations. In practice this approach is unrealistic as 
the mine boundaries may change to reflect both a better understanding of the 
geology as mining progresses and the changing economics of coal production. 
Moreover, it does not make financial sense to invest significant sums of money in 
land acquisition for surface rights, which may, or may not, be required 20-30 
years hence. This is particularly the case in India where the acquisition of land 
does not preclude subsequent encroachment with all the related problems if the 
land is not immediately utilised. (It should be noted that the costs do not relate 
only to the direct acquisition of surface rights but also to the related resettlement 
and rehabilitation costs as well as specific costs related to dereservation of 
forestland in many cases.) Based on ownership, all land in India can broadly be 
divided in three categories: 

(a) Privately owned, including tenancy land 

(b) State owned forest land 

(c) State owned non-forest land (revenue land) 

3.02 Apart from this, many tribal lands are owned by the tribal community as a 
whole and are not registered in their individual names. There are also forest areas, 
where tribal people have been living for centuries with recognised rights. There are 
special cases of Izind distribution to landless and marginalised communities in many 
states where they cire entitled to till the land and enjoy the produce but have no legal 
ownership over the land. In many States, encroachers’ rights to land, prior to a certain 
cut-off date, are recognised for certain types of compensation. There are special 
provisions/enshrined in the Constitution for the protection of tribal land, which 
generally cannot be alienated*^. It is clearly beyond the scope of this report to address 
in detail every conceivable situation, which might arise in the land acquisition 
process. Only the more usual circumstances are discussed below. 


” Bihar has a provision for the alienation of tribal land for mining projects - the Chotanagpur Tenancy 
Act. 
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LEGISLATION 

3.03 In India, there are no mining specific provisions for the acquisition of surface 
rights. This is in contrast to countries with a long mining tradition such as Canada 
where mineral rights entitle the holder to enter onto land, both private and public to 
exercise those rights subject to clearly defined conditions'^. 

3.04 There are a number of Central and State Laws for acquisition of land or rights 
to use the surface for various classes of land. The more important are considered 
below. 

Land Acquisition Act 1894 

3.05 The Land Acquisition Act (LAA) is a central enactment to w^hich numerous 
amendments have been made by various States to cater to the their special needs. The 
basic purpose of the Act is to provide for the full acquisition of privately owned 
land/tenancy land for a “public purpose". That the term 'public purpose is an inclusive 
definition found in section 3(f) of the act. A constitutional bench of the Supreme court 
of five judges in Somwanti vrs State of Punjab (AIR 1063 Supreme court 151) while 
deliberating on the meaning of'public purpose' has held " The inclusive definition of 
'Public purpose' in LAA, Section 2(f), not being compendious is not useful in 
ascertaining the ambit of that expression. Broadly speaking, the expression 'public 
purpose' would, however, include a purpose in which the general interest of the 
community, as opposed to the particular interest of the individuals, is directly and 
vitally concerned, (para 24) 

3.06 Public purpose is bound to vary with the limes and the prevailing conditions 
in a given locality and, therefore, it would not be practical proposition even to attempt 
a comprehensive definition of it. It is because ol this that the legislature has left it to 
the Government to say what is a public purpose and also to decide the need of a given 
land tor a public purpose" (para 31) 

3.07 There is a separate provision of the LAA that deals with land acquisition for 
companies.^ This provision is contained in C'haptei VI1 of the LAA - “Acquisition of 
Land toi Companies . However, Section 44 (B) ol'C'haptcr VII restricts the use of 
this provision by stating that “notwithstanding anything contained in this Act, no land 
shall be acquired in this part except for the purposes mentioned in clause (a) of sub 
section (1) ot Section 40 for a private company w'hich is not a government company”. 
The above quoted sub-section provides for “dwelling houses for workmen employed 
y the company oi for the provision of amenities directly connected therewith”. Thus 
while tenancy land can be acquired by a government company for housing under the 
LAA, the scope for a private company to use the LAA is limited. 

3.08 1 he State uses the Act to acquire land from the land owner and in turn leases 

the land to the requesting party. The “public purpose" provision of the L.AA has been 
extensively used by CIL by virtue of the fact that a PSIi must, bv definition, be 
operating lor a “public purpose". The LAA has also been used by the state to acquire 
n or private companies. The state contributes money towards the cost of land and 
ec ares tiat the acquisition is for the public purpose. This practice has been upheld 


Examples are the Mineral Tenure Act. British Columbia and the Mining Code. Ivory Coast 
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by the courts. The supreme court has held that "unless it is shown that there is a 
colourable exercise of power, the court can't go behind the declaration of the 
government and find out in a particular case whether the purpose for which the land 
was needed was for the public purpose or not." (AIR 1971 SC 1033-Jageram vrs State 
of Haryana) 

3.09 In practice, some other land acquisition procedures for the private sector under 
the LAA have emerged. One is the acquisition of land for companies through a 
government agency and leasing it to the private company under certain terms and 
conditions. The Industrial Development Corporation of Orissa Limited is utilising 
this method. An alternative is for the concerned State to take a minority interest in the 
proposed project, an approach favoured by Maharashtra. Whether these procedures 
would withstand a legislative challenge is conjectural although there are judgements 
that support the latter procedure. These procedures, which accomplish a needed 
objective, are time consuming and uncertain. 

3.10 It is recommended that a provision be introduced in mineral sector 
legislation providing for acquisition of the surface rights subject to specified 
preconditions 

Coal Bearing Areas (Acquisition and Development) Act 1957 

3.11 This Coal Bearing Areas (Acquisition and Development) Act (CBAADA) 
provides for the acquisition of unworked coal bearing land by the Central Government 
for a centrally controlled public sector company. It provides for the acquisition of all 
types of land required by the Central Government for coal development. (A limitation 
here is that if a mining lease exists and underground mining is being carried on by the 
centrally controlled corporation, the CBAADA cannot be applied subsequently solely 
for the acquisition of surface rights.) Application of the CBAADA for tenancy land is 
straightforward with clearly defined procedures for compulsory purchase of the land 
and title vests absolutely in the Central Government [Section 10]. However, for state 
government revenue land, the state is to be consulted and for forestland, action has to 
be initiated under the provisions of Forest (Conservation) Act). In the case of State 
government revenue land, the title to the land is transferred via the Central 
Government to the operating coal company. Compensation to the State is determined 
as prescribed in the CBAADA. The CBAADA as presently formulated has some 
deficiencies which are footnoted.^* 


. To make it more effective, the following deficiencies must be removed : 


i) Bifurcation/ selling of land to be prohibited after Section 7( 1) notification. 

ii) Amendment made to enable CBAADA to acquire surface rights only where 
underground rights exist. 

iii) There should be provision to surrender land after declaration of Section 9(1) 
notification. 

iv) The manner of computation of compensation should be incorporated in the Act itself. 
(This is presently made at par with compensation in LAA through administrative 
orders). 

v) The Tribunal should be strengthened by addition of two members - one conversant 
with revenue matters and one with financial matters. 

vi) Physical possession of land should not be acquired before payment of compensation 
or its deposition in event of dispute. 

vii) The system of informing persons interested should be on the lines of LAA 
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3.12 There is no scope for private entrepreneurs to acquire land under CBAADA. 
There is, consequently, no “level playing field" between the public sector and the 
private sector. 

3.13 Options to achieve a “level playing field" include- 

• Repeal of the CBAADA 

• Retain the CBAADA and extend the provisions to the private sector by enacting 
specific legislation for land acquisition, where there arc coal deposits, in 
consultation with the various state governments. 

• Retain an amended CBAADA for a limited period. 

3.14 It is recommended that an amended CBAADA he continued for a limited 
period until a significant private .sector participation emerges 

Mineral Concession Rules 1960 

3.15 Under the MMRD/MCR there i.s no enforceable provision for the acquisition 
of surface rights. The applicant for a PL or ML has to negotiate the surface rights 
with individual tenants in the case ol tenancy land whereas go\ernincnt revenue land 
is translerred at the direction ol the state government. Lor any forestland, the 
provisions ol the Forest (Conservation) Act 1980 and Rules 1981 together with the 
extant guidelines apply. The MCR confers on the le.s.see rights for carrying out 
various activities connected with mining and as specified in the lease but as a rule this 
is subject to prior consent of the tenant or transfer of land ownership from the tenant 
to the lessee and government’s permi.ssion for government revenue land [Rule 30]. In 
a limited number of cases some land acquisitions have been initiated by local 
authorities to enable lessees to exercise their rights under this Rule. The manner and 
quantum of compensation is spelled out [Rule 72]. In addition, there is a provision 
that the Stale Government shall order the occupier of land, on determination of 
compensation considered reasonable by the government, to allow a prospector to enter 
upon land and carry such operations as arc necessary for prospecting [Form F, Part V 
(])] A similar provision exists with regard to a mining lea.se [Form K, I>art VIH (2)] 
The above provisions, though they serve in facilitating prospecting and mining, do not 
have any .specific enabling clauses for land acquisition. It is iKitcd that the provisions 
provided for in these forms do not appear to be totally consistent with the requirement 

that an applicant lor a PL or ML must have already obtained consent for surface 
access. 


.16 It is recommended that the MCR be amended to remove ambiguities and 
to provide surface rights to the applicant subject to the provisions of other 
applicable acts e.g. Forest (Conservation) Acts, etc 


Forest (Conservation) Act 1980 

^hoiest (Conservation) Act (FCA) places restrictions on the dereservation 
o ^ Orests and the use of forests for non-forest purposes. State governments cannot 
ereseivc forests or permit the use of forests for non-forest purposes without the 
approva of the Central Government. Mining is defined as a non-forest activity and 
meretore requires this approval. Permissions for the use of the surface for both 
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openc^t and underground operations may be granted under specified conditions 
following a time consuming and complex application and assessment procedure^^. A 
detailed assessment of the process is made in the in the Chapter VIII of the report. 

State Legislation 

Madhya Pradesh Land Revenue Code 

3.18 The Madhya Pradesh Land Revenue Code delineates the rights to minerals of 
the State and the powers of the state government to provide surface rights and rights 
to access to any person to whom the state government has assigned rights over any 
minerals [Section 247]. This provision was extensively used in Madhya Pradesh for 
acquiring land. However, recently the state government has advised SECT that they 
would no longer apply this section to make land available for coal mining. 

Maharashtra Land Revenue Code 1966 

3.19 The State of Maharashtra has an identical code that defines the state 
government’s title to mines and minerals and has provision for providing land to a 
lessee to enable him to work the mine [Section 48]. Land has been acquired for 
mining purposes under the provisions of this code. 

Orissa Government Land Settlement Act and Rules 

3.20 Under the provisions of this Act, the State government can reserve 
government land for house sites, community or industrial purpose, and land for 
resettlement of persons displaced by a project. This Act has no provision for 
acquisition of tenancy land. Industries in the state are provided land for resettlement 
of persons displaced by the project under this Act. The compensation amount for 
such land is higher than computed under LAA. 

3.21 It is recommended that the relevant state laws for acquiring land under 
state code /Act etc. should be made use of by the coal companies wherever 
feasible. 

ADMINISTRATIVE PROCEDURES 

3.22 When State revenue land is required for coal development, the state may use a 
simple administrative procedure to permit the use of the land in cases where the 
request has not been submitted under CBAADA. In effect, a long-term lease is 
granted. Compensation is paid to the State as determined under the LAA. 

NEGOTIATIONS 

3.23 Tenancy land can also be acquired by direct negotiations with the landowner. 
This option has been used relatively infrequently by the PSEs as they are able to use 
the LAA and the CBAADA. However, the negotiation option may well be the fastest 
route for land acquisition for private operators who are uncertain about their use of the 
LAA. Private operators would not be constrained by the need to keep land prices 
down to the extent required of the manager of a PSE. There is also a more acute 
appreciation in the private sector of the cost of delays. However, this option for the 
acquisition of surface rights is hindered to varying degrees by poor land records in 


^ For prospecting the procedure for surface access is relatively simple. 
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many states. An option to facilitate this procedure would be for the State 
governments to put in place a senior officer who could assist as a facilitator by 
providing necessary documents, sale deeds etc. 

3.24 It is suggested that in certain cases, direct negotiations may be the most 
effective and speedy route for acquiring private land. 

CONCLUSIONS 

3.25 There are many land acquisition mechanisms and this adds to the uncertainty 
of operating in India. Furthermore, the definition of landowners and land-users is a 
difficult if not impossible task given the myriad of land uses, allowances and 
mechanisms. Land regi.stration is neither sophisticated nor regularly maintained. 
Acquisition of surface rights is one of the main impediments to investment and is an 
area where State and Central Governments need to work together to solve thi.s 
pressing problem for the benefit of both the public and private sectors. 
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IV. PROSPECTING/MINING OPERATIONS/HEALTH AND 

SAFETY 


INTRODUCTION 

4.01 This section of the analysis deals with those aspects of the regulatory 
framework that impact on the mining operation. More specifically the process from 
prospecting and obtaining a permit to mine, through the operational stage of mining, 
to mine closure is considered. It should be noted that issues related to environment, 
forests, and labour are not considered in this section of the report as they are 
addressed elsewhere. 

LEGISLATION 

4.02 Several basic laws apply to the conduct of mining operations. They are the 
Mines and Minerals (Regulations and Development) Act, 1957 (MMRDA), the Coal 
Mines (Conservation and Development) Act, 1974 (CMCDA), the Coal Mines 
Regulations 1957 (CMR), the Colliery Control Order, 2000 (CCO 2000), the Mines 
Act, 1952 (MA) and the Mines Rules 1955 (MR). These acts and regulations are 
supplemented with various rules, notifications and guidelines to provide the 
framework for the operation of a mine in a manner which optimises both the mining 
operation itself and the health and safety of the workers. The key pieces of legislation 
are briefly described below. 

Mines and Minerals (Regulation and Development) Act, 1957 (MMRDA) 

4.03 The MMRDA provides a broad basis for the regulation of mining operations 
[Section 18]. More specifically, this section provides that “it shall be the duty of the 
Central Government to take all such steps as may be necessary for the conservation 
and systematic development of minerals in India and for the protection of 
environment....” It appears that this specific wording was added to the MMRDA in 
1986 in part to provide for control beyond that provided for in the CMCDA that 
makes no reference to environmental protection. It is noted that the Minerals 
(Conservation and Development) Rules framed under Section 18 of MMRDA do not 
apply to coal since April 1991 vide GSR 227 (E). 

Coal Mines (Conservation and Development) Act, 1974 (CMCDA) 

4.04 The CMCDA [Section 4], together with the Coal Mines (Conservation and 
Development) Rules 1975, specifically provides for the conse^ation of coal during 
mining operations. There is provision for a Coal Conservation and Development 
Advisory Committee which is charged with recommending measures, including but 
not limited to the following, which should be taken to: 

(a) Ensure the conservation of the coal resources 

(b) Undertake the development of coal mines in a scientific manner 

(c) Advise the Central Government on the coal conservation policy and 

implementation thereof. 
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Colliery Control Order, 2000 (CCO 2000) 

4.05 The CCO 2000 empowers the Coal Controller to grant permission for opening/ 
reopening for a seam or a mine [Clause 9] and to permit subdivision of a mine [Clause 

H] 

Mines Act, 1952 (MA) 

4.06 The MA and the Rules and Regulations, etc. enacted thereunder are the 
legislation that has a major impact on the day to day operation in a mine besides 
providing for occupational health, safety and welfare of the workers. It is discussed in 
detail in the “Health and Safety” section of this chapter. 

OPERATIONAL ISSUES 

Prospecting 

4.07 The MA makes some minor provisions with regard to iicallh and safety at 
exploration sites. These provisions are no further discussed. 

Permission to Open a Mine 

4.08 Prior to the issuance of the mining lease, MoMM has to be satisfied that the 
mining plan conforms to the requirements of the law. The mining plan for the 
proposed coal mine, prepared by an authorised person^\ has to be approved by the 
Empowered Standing Committee in the Department of Coal. Permission to mine is 
granted by the issuance of a mining lease by the Stale Government under the advice 
of DoC in accordance with the MMRDA/MCR subject to clearance from the Coal 
Controller under the CCO 2000 and giving of a notice to DGMS with respect to the 
MA. (It should be noted that the issuance of the mining lease presupposes the 
fulfilment of all conditions relative to the requirements of land acquisition (Chapter 
III) and the MoEF (Chapter VII and VIII). It is assumed that the Coal Conservation 
and Development Advisory Committee are also charged with making 
recommendations especially with regard to conservation to DoC. 

Coal Conservation 

4.09 The current legislation dealing directly with the conservation of coal is the 
Mines and Minerals (Regulation and Development) Act 1957 (MMRDA), Coal Mines 
(Conservation and Development) Act 1974 (CMCDA) and the associated Coal Mines 
(Conservation and Development) Rules 1975 (CMCDR). MMRDA makes a general 
reference to the duty of the Central Government to take measures to ensure the 
conservation of minerals [Section 18]. The staled objective of the CMCDA is 
specifically “to provide for conservation of coal and development of coalmines and 
for matters connected therewith or incidental thereto”. CMCDA further stipulates 
“that it is expedient in the public interest that the Central Government should take 
under its control the regulation and development of coal mines to the extent 
hereinafter provided". While the dictionary definition equates “conservation” with 
preservation” this is surely not the intent of the Acts. The following review assumes 
that the objective is to ensure that the economic benefit to be derived from the 
resource is optimised over time. 


Rule 22 B (MCR) specifies the qualifications required. 
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4.10 The various sections of the CMCDA deal with action for conservation of coal 
and development of coal mines including stowing, washing of coal and prevention of 
any factor which may adversely affect the conservation of coal. It defines the duty of 
owner, agent or manager of a coal mine to take steps for conservation and 
development of coal mine. These measures are defined to include stowing and other 
measures for conservation, research in respect of conservation of coal both in mining 
and utilisation, and development of coal mines in a scientific manner. 

4.11 CMCDA further provides for the imposition of excise duty on indigenous coal 
and customs duty on imported coal in addition to any duty of customs being leviable 
under any other law. It also outlines the modality of disbursement of funds so 
collected. The identified purposes for the funds are primarily conservation of coal 
and development of coal mines; grant for stowing materials and other assistance for 
stowing operations; safety in coal mines; research work connected with conservation 
and utilisation of coal; and purposes connected with transportation and distribution of 
coal. 

4.12 Chief Inspector of Mines/ DGMS is the empowered authority to ascertain 
whether the provisions of the CMCDA are being followed by operators. While no 
specific mention of conservation is made in Section II, it is clear that DGMS is 
responsible for enforcement of all conservation requirements. Though, in practice, the 
issue of conservation is not being addressed by DGMS explicitly. 

4.13 The associated rules, CMCDR, have been framed under Section 18 of 
CMCDA. CMCDR deals with the manner of assessment and collection of excise duty 
and review in case of (appeal) by an owner to the Coal Controller. The CMCDR 
specify the purposes for which the net proceeds of excise and customs duty levied will 
be disbursed by the Coal Conservation and Development Advisory Committee. 

4.14 The Rules also deal with the composition and functions of the “Coal 
Conservation and Development Advisory Committee . One of the functions of this 
committee is to "advise the Central Government regarding the formulation and 
implementation of a national policy in relation to the conservation, development and 

scientific utilisation of the coal reserves of the country.However, it is reported 

that this Committee has concentrated its efforts on collection and distribution of 
excise tax collected under CMDCA and has not adequately addressed the issue of coal 

conservation. 

4.15 The Coal Mines Regulations, 1957 (CMR) is the other legislation which 
addresses the subject of conservation, though implicitly. These Regulations contain 
many provisions for safety of workings which implicitly provide for conservation of 
coal e.g. shape and size of pillars; construction of dams; stowing; prevention of fires 
etc. The guidelines for granting of permissions also have many conservation features 
such as the requirement that a lower seam cannot be extracted until the workings in 
the upper seams have been completely liquidated or shall not get disturbed to the 
extent that they cannot be subsequently extracted. 

4 16 While there is an urgent need for the development of a conservation policy for 
the coal sector, it should be borne in mind that as a general principle, least cost 
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resources should be developed first as the higher cost resources may become 
amenable to extraction by newer, lower cost technologies, yet to be developed, or be 
replaced as a source of energy prior to extraction. 

4.17 It is recommended that the Government should urgently enunciate a long 
term Energy Policy, which obviously will address all forms of energy and related 
technology. This will clearly bring out the fuel policy for power generation and 
other uses. From this will emerge a clear policy direction for coal. 

4.18 It is further recommended that issue of conservation should be addressed 
at the stage of project formulation and that approval of a mine plan should be 
based on the national conservation policy. 

4.19 Conservation of coal by the consumer is an equally important issue. However 
it is not considered to be within the scope of this study which addresses the regulatory 
framework for the coal sector rather than the energy sector. 

Monitoring/Supervision of Mine Operations (exc. Health and Safety) 

4.20 The monitoring of compliance with the requirements of the above Acts is 
virtually non-existent today. For the non-fuel mining sector, the Indian Bureau of 
Mines (IBM) monitors compliance under the Minerals (Conservation and 
Development) Rules. However, as these rules do not apply to the coal sector, 
monitoring of coal mines for compliance with the MMRDA and the CMCDA is non¬ 
existent. At present, DGMS is not involved in the approval of the Mining Plans. 
Under the provisions of the Mines Act, no permission is required from DGMS before 
opening a mine and to start operations therein. Compliance of approved mine plan by 
the operator is also not being monitored by any specific agency though both DGMS 
and Coal Controller have authority to inspect mines, records, etc any time. 

4.21 The issue arises regarding the authority that should be responsible for this 
monitoring role. There are several options: 

• The Indian Bureau of Mines 

This institution, which falls under the MoMM, is fully equipped to handle the 
necessary tasks except that there is no coal sector background. IBM has expressed 
reservations when this role has been proposed to them on a hypothetical basis. 

• A technical unit within DoC 

A technical unit could be set up in DoC^'*. This unit would perform similar 
functions with respect to the coal sector to those performed by IBM for the 
remainder of the mineral sector. 

• The Coal Controller 

This office, which forms a unit within the DoC, is not currently staffed to 
undertake this function. The strengthening of the Coal Controller’s office at a 
time when other responsibilities for this office are decreasing is probably counter¬ 
productive. Moreover, the Consultants have suggested repeal of CCO 2000 
(Chapter X) which will make the office of Coal Controller superfluous. 

• The Coal Conservation and Development Advisory Committee 


The establishment of a technical unit within DoC is discussed in Chapter 11. 
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While not currently staffed for the monitoring responsibilities, some new unit 
associated with this Committee would be established to monitor the requirements 
of the Committee. The drawbacks to this option closely parallel associated with 
the second option. In addition this Committee reportedly functions only 
intermittently. 

• DGMS 

As reported, DGMS is presently under-staffed and would need to be strengthened 
to undertake this task. The prime role of DGMS relates to mine safety but 
extension of their mEuidate to actively participate in the approval of Mining Plan 
and to monitor the implementation of the same in mines is probably appropriate in 
view of their special knowledge of the sector. It would also be in accordance with 
international practice. 

• A regulatory agency 

The option of a regulatory agency taking over many of the normal functions of the 
DoC is available. This monitoring function could be one of the responsibilities of 
the agency. The role of any such agency should probably be highly focussed and 
not be a duplication of the DoC. 

4.22 It is recommended that the proposed technical unit in DoC undertake the 
duties of monitoring of coal mines with respect to approved mining plans. 

HEALTH AND SAFETY 

4.23 Health and safety are two of the key requirements of all coal mine operators in 
this day and age. Standards for both health and safety are an accepted part of mining 
throughout the world and are to be expected by all actual and potential investors. 
However, the health and safety regulatory framework that exists in any given country 
is rarely considered in the context of the investment decision and the impact on the 
operations of the mine. In view of the scope of work for this review, this section of 
the report analyses the potential impact of the current Indian health and safety 
standards and procedures primarily in the context of operational efficiency, and thus 
profitability. In completing this analysis a comprehensive review of all legislation 
relating to these matters was undertaken. In this section, only the key issues are 
highlighted and reference should be made to the Annexes 4.1 - 4.4 for a detailed 
review and comments on all the pertinent legislation. 

Legislative Background 

4.24 The original Mines Act was enacted in 1901 to regulate and control the 
operations in mines (especially coal mines). The Mines Rules and Coal Mines 
Regulations were framed and administered in the coal mines under the provisions of 
Section 58 and 59 of this Mines Act. The Mines Act, 1901 was superseded by the 
Mines Act, 1923 which in turn was superseded by the Mines Act, 1952, which is still 
the key legislative document. When these pieces of legislation were originally 
formulated, the coal mining industry in India was in its infancy. Operators generally 
had tiny leaseholds which they worked underground coal by manual bord and pillar 
methods largely with an uneducated /untrained workforce composed mostly of 
migratory agricultural labour. The operations were mostly small and concern for 
health, safety, training, workmen’s welfare etc. were conspicuous b)' their absence. 
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4.25 The legislation was intended to improve the safety of the workers while at the 
same time providing for their basic welfare. The philosophy behind the drafting of 
this legislation was that high standards in safety, health and welfare of the workers 
could best be achieved through rigorous enforcement of the provisions of the Mines 
Act; rules, regulations etc. Since manual operation of mines was man power intensive 
and the Government was also concerned with other conditions of work in the mines, 
wages of mine workers & other benefits etc, the office of DGMS/ CIM was brought 
under the administrative control of the Ministry of Labour, Govt of India. Chief 
Commissioner of Labour under the Ministry of Labour is responsible for the 
enforcement of various Labour laws applicable to coal mines. He has now been made 
responsible for the implementation of the Mines Creche Rules, 1966 & the Coal 
Mines Pit Head Bath Rules, 1959 (both enacted under the Mines Act 1952) but are 
essentially welfare oriented. The implementation of Mines Act and sub-ordinate 
legislation enacted are still under the domain of DGMS, who operates under the 
Ministry of Labour. 

4.26 The Mines Act and sub-ordinate legislation enacted thereunder are 
prescriptive, more or less akin to the legislation in force in others countries at that 
time. Over the years, this framework has not changed but numerous amendment / 
repeals have taken place to temporarily tide over the current problems arising out of 
the changes taking place in the industry due to introduction of newer technology 
/mechanisation but still retaining the old philosophy/ approach. 

4.27 Presently, though there are large number of underground mines (almost 400) 
contributing only about 20% of total coal production), the major share of national 
production comes from few large and highly mechanised open cast mines, employing 
a trained and permanent workforce. Yet today, appropriate legislation for both 
mechanised underground mines and opencast mines is almost non-existent. 

4.28 Some of the important provisions of the Mines Act 1952 are: 

(a) The minimum age for employment prescribed as 18 years. 

(b) All workers were entitled to a weekly day of rest. 

(c) Maximum number of hours of work per week were specified. 

(d) Women were prohibited from working underground. 

(e) Adequate provisions to be made in respect of First Aid, Ambulance, drinking 
water, and other medical facilities in a mine. 

(f) Payment of overtime wages and entitlement of leave with wages. 

(g) Constitution of tripartite committees in place of Mining Board. 

(h) Serving of Improvement Notice(s) on a mine/mine management. 

(i) Imposition of Prohibitory Orders in unsafe mines. 

(j) Notification of Occupational Diseases etc. 

(k) Prosecutions and penalties for contravention of the provisions of the Act and 
subordinate legislation. 

4.29 The MA is supplemented by numerous rules and regulations of which the most 
important are: 

£o^l Mines Reg ulations 1957 (CMR^l : This legislation provides primarily for 
the safety of men and property engaged in mining operations. The CMR were drafted 
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when the manual winning of coal in underground mines was the predominant mining 
technology in the country. They do not, therefore, reflect the current trends of bulk 
production and transportation technologies being implemented in the coal mines viz. 
mechanised opencast operations, longwall mining, use of continuous miners, etc. The 
regulations are prescriptive in nature. Some of the important provisions are: 


(a) 

(b) 

(c) 

(d) 

(e) 

(g) 

(h) 


Submission of notice in case of every fatal accident/serious 
accident/dangerous occurrence. 

Reporting of incidence of occupational disease. 

Supervision of mine operations by qualified and competent persons. 
Maintenance of plans and sections of mine workings. 

Detailed general provisions regarding conceivable hazards. 

Use of personal protective equipment such as helmets, shoes, etc. 

Obtaining of prior permissions for tasks which are inherently dangerous. 
Obtaining approvals for plants/machinery/equipment/material for use in 
underground mines. 


4.31 Mines Rules 1955 (MRV The MR try primarily to ensure and provide for 
improved health and welfare of the workers employed in a mine. Some of the 
important provisions are: 


(a) Appointment and certification of qualifying surgeons. 

(b) Medical examinations of persons employed or about to be employed in a mine. 

(c) Appointment, duties and functions of Workmens’ Inspector and Safety Committee 
at a mine. 

(d) Standards for drinking water and sanitation at a mine. 

(e) Provision of first aid and medical appliances at a mine. 

(f) Welfare amenities to be provided at a mine. 

(g) Maintenance of records, etc. 

4.32 The above package of essentially prescriptive legislation has contributed to 
apathy on the part of the workers and management since prescriptive legislation tends 
to stifle management incentive and impede better performance. The prescriptive 
regime is an impediment to improvement and helps to perpetuate the dangerous 
attitude to safety on the part of the manager. There is a tendency by management to 
assume that compliance with the provisions of the Mines Act and the subordinate 
legislation is all that is needed and by workers to think that safety is a management 

issue. 


4 33 While several amendments have been made to this legislation over the years, 
the basic philosophy has remained the same. Instead of becoming more flexible, the 
legislation has become increasingly rigid and conditions more specific. For example, 
the provisions of Reg. 108 of the Coal Mines Regulations, 1957 with regard to the 
erection of systematic supports in all development headings/ gallenes in a mine has 
taken away the flexibility as well as the responsibility of the Mines Manager to make 
and keep the roof and sides of all roadways secure at all times. 


4.34 Some countries 
India have moved away 
based on: 


which had similar prescriptive legislation to that existing in 
from this form of legislation and have drafted new legislation 


Final Report 
TERI/IMC 


47 


10/04/00 



Review of the Regulatory Framework in Coal Industry of India 


(a) Assigning total responsibility to the employer, employee and or 
manufacturer/supplier of plant/machinery etc. for safe operations in the mine. 

(b) Total involvement of the employer, employees and other associated persons in the 
design and execution of operations in the mine. 

(c) Development and enforcement of standard codes of practices in mines and 
development of national standards for all plant/machinery etc. required for use in 
the mine. 

(d) Open public inquiries into fatal accidents so as to develop remedial measures. 

(e) Holding periodic tripartite^^ meetings at the national level to review the status of 
safety in the mines, define the national policy on safety in mines etc. in the 
industry and 

(f) Establishing a well-defined policy of the Government with regard to health and 
safety measures. 

4.35 In countries that have moved away from prescriptive legislation, the shift from 
prescriptive legislation was not undertaken as they had achieved full compliance with 
the prescriptive legislation or the mine accidents had come down to zero level. During 
the 1ST to South Africa and Australia it was found that the issues of occurrences/ 
recurrence of accidents in mines, contravention of the provisions of the legislation 
observed by the inspecting authority and the lack of flexibility to the mine operator in 
conducting operations in the mine were deliberated in depth in those countries. 
Thereafter, it was decided that the Employer, employees and the manufacturer/ 
supplier of any plant/ equipment/ machinery etc should assume total responsibility for 
conducting the operations in the mine safely. Under the new legislation, each mine 
management is afforded flexibility in the design and execution of the operations after 
undertaking “Risk Assessment” in the operations and by developing necessary “Mine 
Safety Management Plans” in consultation with the employees and the manufacturer/ 
supplier. No prior approval for such plan is needed. 

4.36 Examples of such countries and their legislation are Australia (Coal Mines 
Regulation Act 1982 - New South Wales), South Africa (Mine Health and Safety Act 
of 1996), and Canada (Health, Safety and Reclamation Code for Mines in British 
Columbia 1990). (Annex 4.2) 

4.37 It is against this background that the current Indian legislation is analysed. 
While the total analysis relates to health and safety, it is broadly divided into two 
sections — “Direct Impediments to Efficiency” and “Indirect Impediments to 
Efficiency” 

Direct Impediments to Efficiency 
P ermissions/exemptions/approvals 

4.38 The grant of permissions for various routine mining operations (specially 
depillaring operations/ extraction of coal by longwall method) and extended time 
needed to secure such permissions were brought out during all meetings with the coal 
producers. The need for repeated permissions that must be sought, even when the 
conditions may remain constant, was also stressed. DGMS on the other hand 
contended that delays occurred as the management either in their applications did not 
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very often supply the requisite information or responded slowly to provide the 
information as sought by DGMS. This lack of necessary information could be an 
omission or a deliberate ploy to pressurise DGMS into grant of permission at a later 
date as fait accompli. These delays have slowed, and in some cases shut down, 
production at some mines. 

4.39 The legislation enacted in Australia (New South Wales) and South Africa is 
based on the concept and principle that the primary responsibility for ensuring 
conformity with acceptable standards in health, safety and welfare of mine workers 
rests upon industry itself; upon mining companies, mine management, the mining 
workforce, the manufacturer and supplier of plant, equipment, material etc. These 
acts create a ' general duty of care ' which requires employers to ensure the health, 
safety and welfare of their employees. Manufacturers and suppliers are to ensure 
health and safety as regards the plant, equipment, material etc. for use at work.. 
Employees in turn are to take care of themselves and others besides actively co¬ 
operating with the employer. 

4.40 Options to resolve these problems include: 

• A time bound procedure is defined for each of the approvals/permissions/ 
exemptions that may be required. 

In view of the staffing constraints in DGMS this may not be a realistic option. 

• The requirement for approvals/permissions/exemptions is eliminated and the onus 
for safe operation eind the consequent risks lie with the operator 

• A standard set of required information and conditions for approvals is developed 
for the more frequently occurring requests. 

This may be a useful interim short-term option pending a full updating of the Act 
and regulations thereunder. 

• A new Mines Act, reflecting the technological changes, is enacted 


4.41 It is recommended that a new Mines Act be drafted to incorporate **Duty 
of Care” principles in respect of ‘Employer”, Employee” and “Manufacturer/ 
Supplier” of a plant/ machinery/ equipment etc in a mine so that the 
responsibility of conducting operations in the mine safely rests squarely on the 
“Employer” (with mandatory inputs and assistance from the employees and 
manufacturer/ supplier of a plant/ machinery/ equipment etc in a mine). 

4.42 In the interim period a standard set of required information and 
conditions for approvals should be developed and freely circulated as soon as 
possible to reduce delay in grant of permission. 

Equipment/Machinery Approvals 

4.43 Presently certain appliances/equipment/machinery/material etc (Mine Safety 
Equipment) for use in underground coal mines are required to have the approval of 
the Chief Inspector of Mines/DGMS. The process of approval is time consuming. 
Furthermore, at times the facility to test certain equipment is not available in India. 
Delays in obtaining approval to commission new equipment hamper production. 
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4.44 Options which can be considered include: 

• No change in statutory requirements 

Some improvements can probably be achieved by strengthening DGMS and 
streamlining some procedures but the problem of approvals for high technology 
equipment from abroad will remain. 

• Construction of a comprehensive testing facility to enable the testing of all 
underground equipment in India. 

An expensive option with no guarantee of major improvement in the time for 
clearances. Continual upgrading of the facility will be required to match 
worldwide technological advances. 

• Test reports from accredited test facilities in India or abroad should be accepted 
DGMS could establish institutional linkages with test facilities abroad. This 
option would bring the coal sector in line with other industries such as aviation. 

• Total responsibility for the provision of safe equipment and its operation lie with 
the manufacturer and the operator of the mine. 

This option would require the redrafting of Mines Act by incorporating the “Duty 
of Care” principles. 

4.45 It is recommended that test reports of accepted standards from accredited 
test facilities abroad be accepted in the cases of high technology equipment. 

Opencast legislation 

4.46 Since the mechanised opencast mine is not covered in the existing legislation, 
obtaining needed approvals from the DGMS is done on an “when needed, as needed” 
basis. This frequently leads to delays. There are two options: 

• New regulations for opencast mines are drafted, keeping in mind that they should 
bff. flexible as possible. This is a preferred approach and is consistent with 
recent legislation in Australia. 

• Regulations for opencast mines are incorporated in the existing regulations. 

This option would provide a “quick fix” but in view of the need total revamping 
of the existing regulations, it would not be a long-term solution besides the danger 
that the old philosophy of the existing outdated legislation would cloud the issue. 

recommended that new regulations, on the lines as prevalent in other 
advanced countries, specifically for opencast mines be developed as soon as 
possible. 

Indirect Impediments to Productivity 
Mine closure 

4.48 Sealing of the mine after closures has not been addressed at all in any of the 
e^slation. The only thing that finds mention is the submission of plans for the 
un erground workings only at the time of such closures and providing protective 
wor. s if suggested by the authorities. This omission has resulted in unauthorised 
mining and theft of coal at many places and gives rise to dangerous situation and 
abandoned mines. The abandoned mines, especially the open pits leave 
c n a scarred earth, which needs reclamation. Recommendations with regard to 
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mine closure and reclamation are covered in the chapter on environment (Chapter 
VII). ^ 

Clear demarcation of duties and responsibilities 

4.49 Major point of difference between the Indian legislation and the current 
legislation of some other countries is that the Indian legislation puts a joint 
responsibility on three parties, i.e. owner, agent and manager, while a clear 
demarcation exists in other countries regarding the role, functions and responsibility 
of each. In addition, the duties and responsibilities of a work person as specified in 
Coal Mines Regulations and Mines Act requires him to comply with all the provisions 
of the Mines Act, rules, regulations, etc. made thereunder - rather a very tall order. 
In a recent amendment to the Mines Act, 1952, the manager has been absolved of the 
responsibility of providing a canteen, pit-head bath and creche, for which the owner 
and the agent have now been held responsible. This is a good beginning. 

4.50 It is recommended that the manager be required to concentrate only on 
mining operations and related safety aspects and that the responsibilities of 
owner, agent and manager be clearly demarcated with respect to safety 
legislation. 

Safety Standards 

4.51 World over efforts are being made to bring down the "Fatality or Death Rate" 
in mines. During the period 1987-97, the Fatality/Death Rate (fatalities per 1000 
persons employed per year) shows a declining trend in Czechoslovakia, France, 
Germany, Japan, UK, and USA. The Fatality/Death Rate in the Indian coal sector 
during the same period however shows a rising trend. Even in opencast mines, the 
Fatality/ Death Rate was consistently higher compared to that in underground 
workings. Serious Injury Rate for the same period in respect of opencast mines also 
shows a rising trend. These trends are presented more fully in Annex 4,1. 

4.52 During the period 1988-97, whereas the number of persons killed in coal 
mines every year has been hovering about 165-170 (average -166, excluding those 
killed in major disasters), the production increased from 198.3 million tonnes to 
316.68 million tonnes (all increase in production came from mechanised opencast 
mines) while the total employment reduced from 538,000 to 504,000 (a reduction of 
34,000). It is reported that the manpower has reduced further in the last three years 
and is likely to be further reduced. In the limited deliberations during Fourth 
Conference on Safety in Mines held on 24.12.1978, the subject of developing new 
strategies to achieve the goal of Zero Accident Potential (ZAP) in mines was 
discussed. To achieve ZAP, it is necessary to have a plan for reduction of accidents 
leading to injuries, which was never attempted. It is not possible to achieve ZAP in a 
single stroke/ or in one year. Planned reduction of accidents shall require some time 
bound target setting but a start has to be made someday. During 1ST to South Africa 
and Australia, the concerned parties/ authorities had referred to such in-house targets 
(not published). 

4.53 It is recommended that a reassessment of safety policies be undertaken 
and that new policies and legislation be formulated with a time bound strategy 
for reduction of accidents and fatalities in coal min^s:=^ 
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Accident inquiries 

4.54 The procedure for departmental inquiry into a fatal accident leaves much to be 
desired. It is neither open nor comprehensive because the authority to compel 
production of witnesses and records does not exist. The resultant report is considered 
confidential and is not available even to the management of the mine or the 
Workmens’ Inspector. Only the conclusion as to the occurrence of the accident and 
the allocation of responsibility for the accident are made available on demand to the 
police, the mine operator, the Trade Unions and the Workmen’s Inspector. Due to 
this lack of transparency and non-dissemination of findings of the inquiries, learning 
from past accidents does not take place and no corrective steps are possible. As the 
legislation is outdated, the level of penalties is so low that they are hardly 
commensurate, in today’s times, with the contravention. They do not act as a 
deterrent. In addition, the process of awarding such punishments/penalties is very 
cumbersome and time consuming. Invariably, persons held responsible are not 
punished, especially in cases where disasters have taken place. This results in total 
apathy towards safety. The human life is invaluable and the human misery arising out 
of accidents in a mine should be reduced to the lowest level, if not eliminated totally 
and no cost or convenience should be spared to achieve the objective. The findings of 
each Inquiry into a Fatal/ serious accident must be made available to all. 

4.55 It is recommended that all the inquiries into fatal accidents must be 
public and fully transparent. Learning from accidents must take place and 
penalties should so stringent as to become a deterrent. 

Safety Conferences 

4.56 The genesis of Safety Conferences lies in the major mine disaster in India in 
1958 at the Chinakuri colliery underground mines in the Ranigunj coalfield. 
Thereafter, nine such conferences have been held, generally following disasters. This 
is unfortunate because Safety Conferences, in the opinion of the Consultants, should 
be regularly scheduled to address the issues of safety, or lack thereof, in-depth review 
of adequacy/ inadequacy of industry specific legislation etc in light of the current 
advanced practices in mining industry in the world and not just be a tool to dissipate 
the rising public concern against the falling standards of safety in mines following a 
major accident. 

4.57 A very thoughtful, meaningful and topical recommendation in respect of the 
enforcement of safety laws made in the very First Conference on Safety in Mines in 
1958 is quoted below: 

“Inspections (by the Inspectorate) should not be carried out to the point at 
which Inspector’s responsibility begins to be substituted for the statutory 
responsibility of the Owner” 

4.58 The intent of this recommendation was to exhort the Owner/ mine operator 
towards his total responsibility to work the mine safely (profitably too) and to send a 
signal to the Inspectorate to refrain from assuming operators’ responsibility. The 
danger of over inspections and the need for assumption of responsibility for 
conducting safe operations in the mines had thus been recognised long ago but the 
same had not been heeded. Over inspection of mines has reduced the commitment on 
the part of the Owner/ mine operator to wards safety, which is manifest in the rising 
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trends of fatal injuries. Unfortunately, the majority of the recommendations of 
various conferences have remained largely unimplemented. Some key observations 
derived from a review of the conference proceedings are annexed. (Annex 4.3. 

4.59 It is recommended that Conference on Safety in Mines should be held at a 
fixed intervals of say 3-4 years to address the issues of safety (adequacy/ 
inadequacy), to undertake or recommend in-depth review/upgrading of industry 
specific legislation in light of current practices in coal industry in other parts of 
the world, and to establish a suitable mechanism to monitor the compliance of 
the recommendations. 

Training 

4.60 Training and retraining are essential ingredient for achieving constant 
improvements in safety standards. Unfortunately training, and therefore safety, is 
considered of secondary importance in India because tonnage production targets 
override all other considerations. The colliery manager, due to the “tonnage target”, 
wants the collieries to keep running at any cost. Most managers today do not consider 
safety and training to be cost effective. The departments of safety and training are 
frequently manned by persons not required for other purposes rather than by persons 
specially qualified in these subjects. The various safety conferences have stressed 
upon imp 2 irting proper training to all workmen in the mines. 

4.61 It recommended that up-to-date model training modules are formulated, 
updated regularly and schedules are drawn up for implementation. 

Occupational Health Services 

4.62 The health services in mining areas, as provided by the two PSEs and TATA, 
are today more than adequate. A large number of hospitals, manned by well-qualified 
doctors in various disciplines, are providing good health services. This medical 
service is available to the entire family of the workmen. In fact, due to the stress on 
looking after the family as a whole, the attention to the mineworker has become 
reduced and as a result, monitoring of occupational health hazards and their impact is 
not getting due attention. 

4.63 Medical Standards of fitness of persons employed in the mines and persons to 
be employed in the mines are prescribed in Forms P & P (1) respectively under Mines 
Rule 1955 (Annex 4.1). The intense mechanisation of the operations in coal mines 
warrants the employment of only a fit person in the mines so as not to endanger either 
himself or other co-workers. The prescribed medical standards were drawn up in 
seventies. The medical standards are low to say the least as it permits, a person, who 
is suffering from night blindness or having restricted vision or being colour-blind or 
suffering from chronic diseases of chest/lungs/kidney etc., to be employed in a coal 
mine (Rule 29 of MR). The medical standards prescribed in the current legislation are 

highly deficient and outdated. 

4.64 It is recommended that the medical fitness standards for mine workers be 
reviewed and updated to ensure that only fit persons are employed m the mines. 
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SUMMARY RECOMMENDATION 

4.65 The Mines Act should be redrafted and so rewritten^® that it imposes total 
responsibility of operation, safety and health onto the management with 
minimum regulation and control by the enforcing agencies. It should provide 
more flexibility to the owner and the manager in managing the mine. This will 
not only increase efficiency of management but also improve safety status. 


Detailed reviews of the health and safety legislation were undertaken as part of the review. This 
detailed analysis is presented in Annexes 4.1-4.3 
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V. FINANCIAL AND FISCAL MATTERS 


INTRODUCTION 

5.01 This section of the report deals with the financial and fiscal aspects of the 
sector. To achieve and sustain a robust mining sector, it is important to recognise 
certain basic principles for the financial and fiscal framework which should; 

(a) provide for an equitable sharing of project benefits between the Government, 
both Central and regional, and the investor; 

(b) clarify accounting standards, consultative procedures, etc. 

(c) are internationally competitive if foreign investment is desired; 

(d) clearly spell out the provisions for state participation, if any; and 

(e) are stable for the duration of the project. 

5.02 In assessing the financial and fiscal framework and' in making 
recommendations for change, the consultants have been cognisant (a) that this 
framework is largely not within the purview of the client and (b) that the client had 
some reservations regarding the detailed analysis of the tax framework being within 
the scope of work. With regard to the financial structure of the sector, some 
recommendations are made. In making, these recommendations, the overview of the 
prospects for private sector investment, as presented in the “Introduction” to the 
report, were kept in mind. Very clearly there is little to be achieved in creating major 
tax incentives for investment if the benefits to be gained as a result of tax concessions 
are less than the taxes foregone. In the case of the fiscal framework, the report 
generally limits itself to a summary of the present tax structure and tax rates in the 
context of international practice. Some limited recommendations, which are 
considered important to stimulate investment and promote competition, are made. An 
exception to this general rule is the fuller treatment of royalties, which are mining 
specific. 

BACKGROUND 

5.03 Financial and fiscal terms for investment in the coal sector are a difficult and 
complex issue as Governments and the investors have different objectives. 
Governments are seeking to maximise the benefits to the country from the mining of 
coal while investors are seeking to maximise returns on their investments. In this 
context, coal projects will have to compete against other economic activities in terms 
of risk-return characteristics if funding is to be attracted from the capital markets. For 
the purposes of this report, financial matters relate to such topics as equity holding 
and investment incentive schemes that may, or may not, be linked to the tax regime or 
fiscal framework. Fiscal matters are related to the tax structure as it directly applies to 
the coal producer. 

5.04 Frequently a Government may design a fiscal regime to maximise tax 
collection — an easily quantifiable benefit from mine development - thereby failing to 
attract investment while a less stringent tax regime would still have yielded significant 
revenue and at the same time stimulated the economy with employment, infrastructure 
development and technological advances. The chedlenge is therefore to strike the 
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right balance so as to maximise not only taxes but also other benefits to the economy 
within a fiscal framework which encourages investment. 

5.05 Typical charges that are imposed by a government for the coal sector, as 
indeed is the case in India, are as follows: 

(a) Some form of royalty based on the value or quantum on minerals extracted 

(b) A standard income tax 

(c) Taxes such as dividend withholding, import and export levies, capital gains, etc 

(d) Possibly some form of additional profits tax (unlikely in the case of coal as coal 
prices are not usually volatile to the extent that windfall profits would accrue to 
the investor) 

5.06 While the determination of a suitable blend of taxes in a particular country and 
for a particular mineral is a challenge, it is equally important that the investor is 
assured of tax stability, at a minimum for the period while the initial investment is 
being recovered. 

FINANCIAL ISSUES 

5.07 The principal financial issues are the regulations with regard to equity in coal 
ventures and the existence, or otherwise, of financial incentives for investors. 


Equity Holding 

5.08 Under the existing rules, foreign investment is permitted in the coal sector in 
India for captive mining for consumption by designated end-users and for coal 
washeries. MMRDA states that the State Government shall not grant a prospecting 
licence or a mining lease to any person other than an Indian national or a company as 
defined in the Companies Act. Indian national is further defined “in the case of a firm 
or other association of individuals, only if all the members of the firm .... are citizens 
of India [Section 5]. At first sight this restriction would appear to limit foreign 
equity in coal mining. However it is understood that on July 1997, the Cabinet 
Committee on Infrastructure approved the proposal of the then MoC that foreign 
equity holding in coal companies may be allowed up to 74% in new projects. It was 
further decided that for captive coal mines associated with integrated power projects 
oreign equity up to 100% would be permitted. While the apparent difficulty in 
rationalising this decision with the provisions of the MMRDA could be overcome by 
some form of contractual arrangement between Indian parties holding the mineral 
rig its^ while the foreign party operates the mine. A better option to resolve these 
apparent conflicts in the legislation is to amend the MMRDA to expand the eligibility 
cnteria to include foreign companies eligible for acquisition of mining rights. 

5.09 It is recommended that the current restrictions with regard to eligibility 
tor mining rights be removed to permit direct foreign investment. 

Joint Ventures 

5.10 Currently the PSEs have not formed joint ventures with other companies. The 
creatmn of joint ventures would not only assist in securing funds for investment but 
wou a so offer an opportunity to inject new technology and skills into the coal 
sector. A review of the pertinent legislation indicates that CIL and the subsidiary 
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companies would theoretically be able to enter into joint venture agreements. CMNA 
permits a company controlled by the Central Government’* to undertake coal mining 
operations [Section 3 (3) (a) (I)]. The Memorandum of Association of Coal India 
Limited provide that the company may further its stated objectives by association with 
other companies [Sections III (B) 21 and III (C) 1]. These provisions would appear to 
permit CIL, or one of the subsidiary compames, to seek a 49% joint venture partner. 

5.11 To secure significant private investment in the coal sector in the near-term, it 
is desirable that joint ventures in the existing mines of national coal companies be 
encouraged within this framework. It is understood that in Western Coalfields 
Limited (WCL), and also in Neyvelli Lignite Corporation, a broad policy decision on 
10% disinvestment has been taken, but not implemented. CIL’s other profit-making 
subsidiaries (NCL, MCL, SECL) should also consider such a policy as a means to 
attract private investment — both domestic and foreign. However, participation by the 
private sector at such low levels is unlikely to have any significant benefit in terms of 
access to funds or technology improvement. The level of equity participation could 
be settled through negotiations within a revised legal framework. This option of 
attracting private investment in coal has several positive features: 

(a) Private sector interest might be immediate as the company/operating mine is 
already making profits. The company’s projected investment outlay can be fully 
put in place (risks of any shortfall are virtually eliminated) to increase production, 
productivity and profit. 

(b) To the extent private investment is made available for a joint venture in an 
individual mine, as opposed to a company, the company’s investment reserve is 
preserved (presuming that the company could have provided full investment on its 
own). The saved investment funds can be utilised for other projects such as 
opening of new mine areas, induction of commercially proven clean coal 
technologies, coal beneficiation projects etc. 

(c) Similarly, in the case of a joint venture for an individual mine, part of the retained 
investment funds could be directed towards the underground mining operations of 
the company until such time as that production can be rationalised. (It is unlikely 
that a private sector investor will be interested in underground mining as both the 
risks and the production costs are comparatively high. On the other hand, 
underground mining may well mean higher utilisation of deposits and extraction 
of better grade coals as the better grade coals in India are generally not available 
at shallow depths and available to opencast mining). Such a strategy for 
underground mining has other positive spin-offs such as a substantial reduction in 
resettlement and rehabilitation (R and R) costs, virtually no obligation/expenditure 
on afforestation, and a relatively pollution-free operation. 

5.12 It is recommended that policies supportive of joint ventures by the 
subsidiaries of CIL be established and provisions to enable a majority share in a 
Joint venture to be held by the private partner be explored 

Financial Incentives 

5.13 While there are a number of financial incentives available to various 
sectors/industries, those specifically available to the coal sector are conspicuous by 
their absence. There is a need for incentives to be made available both to the operator 
and to the lending institution if the sector is to be an attractive investment opportunity 
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when compared to alternative opportunities. Some financial incentives which could 
be considered are outlined below. 

Infrastructure Status 

5.14 Investment in coal mining would be more attractive if “infrastructure status” 
W 21 S granted to the coal sector. “Infrastructure status” has been granted to basic 
common facilities and “universal inputs” such as roads, ports, water supply, 
highways, airports, etc but not to the coal sector. Consequently, investors in 
infrastructure facilities are able to avail themselves of special deductions from taxable 
income, tax rebates and tax exemptions. In addition, exemptions from import duty on 
capital goods and special low rates for import duty on spare parts are available. The 
options of extending these or similar benefits to the coal sector should be considered. 
(It is noted that the Government has in principle accepted that it would be desirable 
for an “extension to the coal mining sector of the tax and fiscal benefits along the 
lines of those enjoyed by the Infrastructure Industries such as power, 
telecommunications, ports, roads, etc. and thereby encouraging private investment in 
the coal mining sector”^^. 

5.15 Under the Income Tax Act, 1961, “Infrastructure Facilities”, as defined in 

Section 80-1A Sub-section (4) (i) to (iv)^*, have been allowed certain special 

dispensations in relation to tax liabilities. These infrastructure facilities are defined to 
include basic common facilities and “universal” inputs (common and “universal” in 
terms of usage by a large number of sectors of the economy) such as roads, ports, 
sanitation and sewerage systems, water supply, irrigation, highway projects and its 
integral housing and other activities, bridges, airports, waterways, railways, telecom 
services, industrial parks, power (generation, distribution, network of transmission 
and distribution lines), and any other public facility of similar nature. So far, coal 
does not enjoy the status of infrastructure facility under the Indian laws. However, 
the Government of India has in the past recognised coal as infrastructure, as coal 
appears in the chapter on Infrastructure in the “Economic Survey 1991-92, Part II, 
Sectoral Developments” published by the Ministry of Finance (Economic Division). 
Coal is a “universal intermediate input” and is the primary source of energy for the 
Indian economy. Moreover, it is a sector where for decades investment has been much 
below the required level and is not easy to attract. For all these reasons and in the 
overall interest of economic utilisation of natural resources, consideration should be 
given to the grant of the status of “infrastructure facility” and the tax benefits that 
flow from it to the coal industry (exploration, mining, washing, distribution)^^. 


Letter from Ministry of Coal to the consultants dated 26 July 1999. 

^^This section will be applicable with effect from 1*‘ April 2000 under the Finance Act, 1999 

Current provisions of the Income Tax Act, 1961 relating to the infrastructure facilities are as 
follows: 

Section 80-1 A; Deduction from profits and gains of an amount equal to 100% thereof for the first 5 
assessment years and thereafter 30% thereof for further 5 assessment years. 

Section 88 (xvi) (i): Tax rebate of 20% in respect of investment in debentures and equity shares offered 
by the companies engaged in infrastructure facilities. 

Section 10 (23 G): Tax exemption on dividend or interest income or long-term capital gains made by 
the infrastructure capital funds or infrastructure capital companies, from investments in shares of or 
long term finance in companies engaged in infrastructure facilities. 
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5.16 If the infrastructure tax benefits were to apply to coal companies, the several 
amendments would need to be incorporated in Section 80 lA of Income Tax Act, 
1961. 

5.17 If coal companies were recognised as “infrastructure facility” (i.e. having 
infrastructure industry status), customs duty concessions under the Customs Tariff 
should automatically flow to this industry. In a coal project, equipment cost 
constitutes about 60-70% of the total initial investment. Current the import duty for 
the initial capital equipment is 22%. Spares for maintenance and rehabilitation of 
imported equipment are also required on a regular basis over the mine life. The extent 
of the tax burden arising from the import of spares can be measured by the fact that 
Coal India’s current annual expenditure for spares on 260.55 million tonnes 
production (1998) is Rs. 200 cr. The import duty on spares currently varies from 
41% to 67% of CIF value. 

5.18 This heavy import duty burden arising out of import of equipment, spares, 
high-tech devices (energy-saving, pollution control, environmental safeguards, safety 
etc.) etc. substantially adds to the costs and prices of coal which, in a competitive 
global market, may take away or considerably reduce the cost/price advantage of 
indigenous coal. If the coal companies were to be granted “infrastructure facility” 
status, they would enjoy reduced customs tariffs' 


Project import/import of capital goods 

Zero import duty 

Components of imported equipment having value which is more 
than 50% of the value of the equipment 

Zero import duty. 

Spare parts imported by the Coal company directly or supplied 
to the coal company by OEM through import 

Not more than 10% import duty 


5.19 Three options exist with regard to special financial incentives for the coal 

producer: 

• Make no changes in the financial incentives. 

It can also be argued that there is no need for change as there is not a shortage 
of capital for investment in coal mining if loss-making mines were to be no 
longer subsidised by profitable mines. 

• Extend infrastructure status to the coal sector 

The argument that infrastructure status should be extended to the coal sector 
can be countered by the fact that coal is a “fradable good” and therefore by 
definition not infrastructure. However, coal is the primary source of energy 
and is, therefore, the fulcrum for the economic growth and the issue of non- 
tradability is purely a technical, one where national economic growth and 
development is the focal point. Such a move would lower the tax burden on 
the coal sector but it is questionable whether in themselves these tax 
concessions would stimulate more investment in the coal sector. The ultimate 
result might well be the same investment in coal and less fiscal revenue for the 
central government. 

• Extend a possible new framework for the mining sector to the coal sector. 
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It is reported that the government is currently considering a new financial and 
fiscal framework for the mining sector. The DoC and the coal industry could 
take this opportunity to assist in developing a framework specifically tailored 
to the extractive industries. 

• A unique tax structure for the coal could be developed 

This option runs counter to the general principle of avoiding special 

considerations to a specific industry. 

5.20 It is recommended that the Department of Coal actively participate in the 
design of a new tax structure for the mining sector including coal. Particular 
attention should be paid to making the financial and fiscal framework 
internationally competitive and attractive for investment. 

Incentives for Domestic Lenders 

5.21 Besides promoters’ equity investment, there will be a need to raise funds from 
the domestic market. This can be assisted by making certain investments eligible for 
tax concessions. Under current legislation, eligible investments for tax concessions 
are those investments that promote social and economic welfare. 

5.22 In this connection, Sections 11(5) (viii), 35AC, 36 (1) (viii), 80 and 88 of 
Income Tax Act, 1961 are relevant^®. If the coal production business is declared to be 
an “eligible” business which promotes social and economic welfare under the said 
provisions, and suitable amendments are made to these provisions, access by coal 
companies to both institutional and retail investors will be facilitated. ICICI and 
Industrial Development Bank of India (IDBI) are the eligible financial institutions 
under Section 36 (1) (viii) as they provide long-term finance for industrial/agricultural 
development or development of infrastructure facilities. 

5.23 The Infrastructure Development Finance Corporation (IDFC) has been set up 
by the Government of India to promote infrastructure investment. Consideration 
should be given to bringing the coal industry within its ambit to gain access for the 
sector to the multiplicity of services and facilities provided by IDFC. 

5.24 Coal exploration and mining projects should also be permitted to avail 
themselves of external commercial borrowing (ECB) to the extent of 50% of the total 
project cost and ECB should be allowed to be used for project-related rupee 
expenditure as well. 

5.25 There are a number of foreign infrastmeture funds providing capital for 
infrastructure projects. If coal is declared as an infrastructure facility, steps should be 
taken to explore these potential funds by providing a special channel of operation. 
For this it will be desirable to place investments from foreign infrastructure funds on a 
preferred footing, as has been allowed in the case of investments made by FIIs in the 
capital market (i.e. by getting registered with* SEBI based on transparent guidelines 

Section 11 (5) (viii) relates to trust funds; Section 35 AC relates to payments made to any eligible 

promoting social and economic welfare (a coal project has this angle); Section 36 . 
( ) (VIII) relates to long-term finance for development of infrastructure facility; Section 80 L relates to 
income accruing from eligible debt instruments issued by specified institutions; and Section 88 relates 
to specified savings schemes. 
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and then being allowed to invest in eligible infrastructure projects including coal in 
listed or unlisted companies). 

FISCAL ISSUES 

Royalties 

5.26 Theoretically, the purpose of royalties, or severance taxes as they are referred 
to in the USA, is to compensate the owner of the resource for the depletion of the 
resource by the lessee. This is the reason that a royalty is paid, in the case of India, to 
the States rather than the Central Government as the States are the owners of the 
mineral resource. Royalties are attractive to governments as they attach to production 
each year, are certain and reasonably predictable and generally ensure a stable flow of 
revenues over the life of the mine even if the operator is not making a profit^*. Many 
economists however have problems with the concept of royalties, as they are 
regressive i.e. not based on profitability or ability to pay, and fail standards of 
economic efficiency and neutrality. Similarly mining companies dislike them as they 
may distort levels and rates of recovery resulting in economic waste and reduced 
project revenues. Against this background, the many options for royalties for the 
Indian coal sector may be considered. 

Implementation of a Royalty 

5.27 Some countries have elected to eliminate royalties from the mineral code. 
There are therefore two options as a first step in the analysis of royalties. They are: 

• Abolish all royalties 

This option has the advantage of doing away with a regressive tax. Abolition of 
royalties has taken place in several mineral-producing countries but the only 
significant coal producers with no royalty are Chile and Mexico. In India, tlie States 
would clearly be opposed to the abolition of royalty, as it is the only direct revenue 
stream derived from coal production of which they are assured. 

• Retain some form of royalty 

Retention of royalty is a practical option in India. It does however require further 
decisions regarding modality, rate and computation. 

5.28 It is recommended that some form of royalty be retained. 

Types of Royalties 

5.29 There are several options for the type of royalty which may be imposed. 
These types are discussed below. 

5.30 In rem royalties are royalties charged on units of goods either mined or sold. 
In general governments favour this type of royalty as it assures a stable flow of 
revenues over the life of the mine whether or not the mine is profitable and protects 
the Government revenues in times of lower commodity prices. Furthermore, they are 
relatively simple to calculate, collect and monitor. Companies strongly dislike in rem 
royalties as tliey are not profitability or ability-to-pay based. More specifically, they 
tend to distort levels and rates of recovery ultimately resulting in economic waste and 
reduced project revenues. In rem may be based on the following criteria. 

(a) Per unit mined 


Net revenue based royalties are an exception to this general rule. 
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(b) Per unit sold 

Generally, “sold” is easier to monitor than “mined”. In rem royalties usually have 
different rates per tonne for products of different value. In the case of coal some form 
of grade classification would be usual so as to collect essentially similar percentages 
of the sales price as a royalty payment. The current Indian system is an in rem system 
linked to tonnage sold in a particular category but the percentage of sales price being 
paid as royalty^^ is highly variable between grades. In Australia, the State of NSW 
also levies an ad rem royalty. 

5.31 Ad valorem royalties are value-based royalties linked to the value of goods 
sold and may or may not take account of the cost of producing those goods. Options 
for ad valorem royalties include: 

• A percentage of gross revenue 

This has the advantage of being the easiest of the ad valorem royalties to monitor as 
sales figures are routinely reported. There is the risk companies may plan their 
production around projected real prices to minimise the impact of royalty particularly 
if it is relatively high. This risk is unlikely to apply in the case of coal companies 
where production is contracted over relatively long periods. This is the most common 
form of royalty. It is in use in the State of Queensland, Australia and Indonesia. 

• A percentage of net revenue 

This is a more sophisticated form of the previous type. Companies prefer it as the 
royalty decreases in times of lower profitability, which may be due to market 
constraints. From the point of view of the Government it presents some practical 
problems, as preferably it should to be calculated on a mine by mine basis. In many 
cases complete financial records on this basis may be difficult to obtain. This system 
is in place in Brazil. 

• Combination of the above 

A combination of gross revenue and net revenue is currently in use by both Alberta 
and British Columbia, Canada. This combination maintains at least a minimum 
revenue stream if any product is being sold by the producer. 

• As above with the percentage changing at “project payout” 

This system is not in use for coal but does offer the investor an opportunity to recoup 
his costs earlier - a critical criterion for investors particularly in developing countries. 

A combination of in rem and ad valorem 

5.32 This system is in use in Canada^^ and China with only nominal rates 
applicable. 

Pre-paid royalties 

5.33 This is a term sometimes applied to payments made for the acquisition of 
mineral rights from the owner of those rights. Bonus payments for the acquisition of 
“blocks” could be considered as pre-paid royalty as the payments constitute a 
payment for coal to be extracted at a future date. In India, this concept raises the issue 
of the selection of the recipient of bonus payments for “blocks” should the 
Government elect to use the bonus bid system to allocate blocks. A sound argument 
can be made that the recipient should be the States as owners of the resource. In 


Includes cess where applicable. 

In Alberta for sub-bituminous coal 
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practice, countries accept these payments and continue to impose the usual royalties 
during production. 

Rate of royalty 

5.35 The rate of royalty to be charged is an arbitrary decision commonly made on 
the basis of what the traffic will bear”. While international comparisons provide 
useful input, it is very important to remember that the total tax package is more 
important than any individual item such as royalty. High royalties increase the cost of 
coal to the consumer. This may lead to increased penetration of the market by 
imported coal and to substitution of other fuels for coal. It is noted however that the 
current average royalty rate for coal in India, as indicated in Schedule Two of the 
MMRDA, is very high averaging about 16% varying from approximately 8% to 22% 
of sales price depending on the grade of coal being sold. While this rate appears high 
by international standards, the current mix of coal grades being produced results in the 
producers currently paying an average of 12% of gross sales price. 

Table 4. Selected Coal Royalties for Comparison 


Country 

Type 

Rate 

Comment 

Australia (NSW) 

Ad rem 


Equivalent to <10% 

Australia (Queensland) 

Ad valorem 

7% on mine mouth 
value 


Canada (Alberta) 

Ad valorem 

1% of mine mouth 
value plus 13% on 
net revenue 


Canada (B.C.) 

Ad valorem 

13% of net revenue 


China 

Ad valorem 

1% on sales 


India 

Ad rem 

Average per 

Schedule 12%. 

Range 8%-22% on 
sales. 


Indonesia 

Ad valorem 

Negotiable to max 
13.5% on gross sales 

Rate is usually lower 
for recent projects 

Poland 

Ad valorem 

2% of sales value 


Russia 

Ad valorem 

1-2% plus 5% 
reserve replacement 
tax on gross sales 


South Africa 

By negotiation with the mineral rights owner 

USA (Federal Lands) 


None 


USA (State Lands) 

Ad valorem 

13% on sales value 



5.36 It is recommended that an in-depth study be conducted covering all 
aspects of royalty including its mode and rate and that the present rates of 
royalty be retained for the time being. 

Treatment of royalty for tax purposes 

5.37 Currently, the royalty in India is a “pass through” to the consumer and not a 
tax-deductible expense for the producer. This is an unusual treatment of royalty, 
which would appear to have only a minor impact on the likely selling price. In 


A$0.50/tonne additional for opencast production. 
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addition. Sales Tax is being charged directly on the royalty. This practice appears 
anomalous and it would be more logical if the royalty had been built into the selling 
price by the producer. 

5.38 It is recommended that the normal international practice of inclusion of 
the royalty in the tax-deductible costs of the producer be adopted. 

Other royalty matters 

5.39 In the above analysis, comparative royalties were used to indicate that 
royalties in India are high by international standards. While this is undoubtedly the 
case, it is beyond the scope of this report to analyse in detail the division of total tax 
flows from a coal mine between the Centre and the States. It is realised that in some 
jurisdictions owning the mineral rights e.g. British Columbia, Canada, the regional 
administration may be entitled to income tax in addition to royalties. 

5.40 Some consideration was given to using concessional royalty rates as incentives 
for superior mining performance, underground mining, or continued operation of 
marginal and/or unprofitable mines. As the basic concept of royalty is compensation 
to the owner of the asset for the depletion of the asset regardless of the efficiency or 
method of extraction, these options were discarded. Firstly they arc counter to sound 
economic principles, secondly in most cases they require some form of discretionary 
judgement and thirdly may be mutually contradictory. 

Corporate Tax 

5.41 Income or corporate taxes generally conform to economic norms and are 
generally consistent, at least in theory, with the objectives of both governments and 
industry. The significant issues are the rates and the definition of taxable income. 

Type and Rates 

5.42 The rate of tax on taxable income can either be uniform for the total range of 
taxable income -a flat tax-, as is the case in India, or a system of higher rates can be 
applied at higher income levels - a progressive tax. 

(a) Flat 

Flat tax rates are the usual form for corporate taxation. Rates in coal producing 
countries range from lows of 15% in Brazil to highs of 48% for foreign companies in 
India. 

(b) Progressive 

Progressive taxes are an attempt to capture higher than anticipated profits by a 
corporation. They are of limited application with only Indonesia and the USA, among 
major coal producers, having this system. A drawback to the system is that 
companies tend to manage their production based on future expectations of price to 
minimise the marginal tax rate leading to inefficiencies in production. 

5.43 India has elected to use the “flat tax” concept. Currently, for domestic 
companies, the corporate base income tax rate is 35% plus a 10% surcharge on certain 
incomes. For other than domestic companies, the tax rate is 48% except on income 
consisting of royalties/fees received in pursuance of an agreement after 1.6.1997 
where the rate is 20%. [Sec 115A: First Schedule] 
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5.44 Some corporate tax rates in coal producing countries ar< 


Australia 

Canada 

China 

Colombia 

India 

South Africa 
USA 


36% 

28% (BC) + 16.5 % 
30% 

30% 

35%+ 

30% 

39% 


Taxable Income 

5.45 Perhaps of greater significance than the actual tax rate, is the determination of 
the taxable income to which the taxes will apply. Eligible deductions for the coal 
sector typically include operating costs, depreciation of equipment, amortisation of 
costs incurred earlier, royalties^^, various state and local taxes, provisions to carry 
forward losses and interest expenses. An essential factor for mining investors is the 
provision for depreciation/amortisation. To assist mining investors with achieving a 
rapid recovery of initial investments, many countries offer rapid 
depreciation/amortisation schedules for investments in exploration and mine 
development. There are no such special provisions for the mining sector in the Indian 
tax code^^. To attract investment into the sector the introduction of such incentives 
will probably be essential. The current situation in India with regard to the key 
deductions is as follows: 

Depreciation fSection 321 

5.46 Deductions allowed at prescribed rates on straight-line method for assets- 
tangible and intangible. The rates are between 5% (certain buildings) per annum and 
25% (fixed plant and infrastructure) per annum. (Note: Under the Companies Act 
1956 [Sections 205 and 350, Schedule XIV] provisions exist for charging depreciation 
at varying rates under Straight Line/Written Down Value methods for different assets. 
No dividend shall be declared or paid for any year except out of profits of a company 
arrived at after providing for depreciation.) 

Deduction for expenditure on prospecting etc for certain minerals (coal is one of 
themi FSection 35E1 

5.47 Deduction allowed is one-tenth of the expenditure on prospecting etc incurred, 
for a period of 10 years. As accelerated write-off is an expected provision for the 
mining sector, there is a case for faster recovery. 

Amortisation of certain preliminary expenses FSection 35D1 

5.48 For expenditures incurred after 31.3.1998 on items such as feasibility reports, 
project reports, market surveys, engineering services, legal charges, registration fees 
etc., a deduction of an amount equal to one-fifth of such expenses for each of the five 
successive years is allowed, subject to the proviso that the total shall not exceed 5% of 


It is noteworthy that in the case of India the royalty is a “pass through”. As such, it is not a 
deductible expense for determination of taxable income. 

It is noted that none of the CIL subsidiaries is incurring corporate tax liabilities despite the current 
tax code. This is a reflection of a continuing investment programme and a relatively high cost 
structure. 
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the project cost or capital employed. For a coal company seeking accelerated write¬ 
offs the provision with regard to the 5% cap is restrictive. 

Rebate in inr.nme tav calculations on expenditure on programmes of conservation nf 
natural resources includi n p^ afforestation fSection 35 CCB] 

5.49 Any payment made to an institution approved by the Central Government and 
undertaking such conservation programmes is fully deducted from income tax 
calculations. It is not clear whether a coal company incurring such expenditure itself 
or through an approved institution gets this benefit. The requirement that the 
expenditures be incurred through an “institution” appear restrictive. 

Investment Allowance ISection 32A1 and Investment Deposit Account TSection 27 
AB1 

5.50 The current rate of investment allowance is 25% of the actual cost of 
machinery and plant. There is a case for increasing this to 50%. Likewise, when a 
coal company utilises funds out of profits and gains of business for purchase of 
machinery and plant , consideration should be given to making the allowable 
deduction equivalent to the amount actually utilised or deposited in an Investment 
Deposit Account. When a company (including a coal company) has deposited in a 
Development Bank Deposit Account or utilised an amount, (without depositing in 
such a deposit account), out of profits and gains of business, for purchase of plant and 
equipment, a deduction in the taxable income is allowed to the extent of the lower of 
the amount deposited/amount utilised or 20% of profits. 

Develonment Rebate [Section 331 

5.51 In respect of plant and equipment installed after 31,3.1970, a deduction is 
allowed in the computation of total income to the extent of 25% of actual cost of the 
plant and equipment, by way of development rebate. This restriction to 25% should 
be reconsidered as there are countries where a 100% deduction is available. 

Other taxes 

Tax on distributed profits of domestic companies [Section 115-0] 

5.52 Any amount declared, distributed or paid by a domestic company by way of 
dividends on or after 1.6.1997 shall be charged to additional income tax (i.e. tax on 
distributed profits) at 10%. 

Central Sales Tax 

5.53 Central Sales Tax is levied on coal at 4% of the coal price. The price is 
deemed to be pithead price, plus royalty, cess, and excise duty. 

State Sales Tax 

5.54 The States also levy a sales tax at rates that vary from State to State. GOI has 
recently required that the states impose a minimum 8% sales tax and a uniform are 
throughout India for most goods is in effect. This is a high rate in comparison with 
other coal producing countries. 

Withholding Taxes 

5.55 These include: 

i) Dividend withholding Tax: 20%; deductible for income tax purposes. 

ii) Interest withholding Tax: 20%; deductible for income tax purposes. 
These rates are somewhat higher than those prevailing in many other countries. 
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Minimum Alternative Tax (MAT) 

5.56 This tax which requires every company, except those engaged in the 
infrastructure sectors, to pay MAT on 30% of adjusted book profits even when the 
taxable profits are less than 30% of its book profits. It was noticed by Government of 
India that many high dividend paying companies were evading corporate income tax, 
year after year owing to the differential treatment of depreciation under the 
Companies Act and Income Tax Act. In order to bring such companies into the tax 
net, the Government, introduced MAT. 

Additional Profits Tax (APT)^^ 

5.58 Additional Profits Tax is unusual in the case of coal mining operations. The 
coal price is relatively stable and the capture of windfall profits, as may be the case in 
metal mines, is not usually a consideration. It is believed there is only one instance 
where APT is applied in the coal industry. The Government of Colombia required 
that parties bidding for premium coal “blocks”^* bid the APT that they were prepared 
to pay over and above the standard royalty. The APT was to be calculated on the 
increase in sales price and/or tonnage sold above certain pre-determined levels. In 
general APT discourages investment as it deprives the operator of the opportunity to 
achieve high returns from a perceived high-risk investment. It has been abandoned in 
Indonesia and is probably not a useful consideration for India. Nevertheless the 
option to impose some form of APT on coal producers exists. Should this option be 
realised the APT can be based on: 

(a) Excess production over a certain agreed target 

(b) Prices climbing above a certain threshold 

(c) A combination of the above 

(d) A rate of return above an agreed threshold on the total investment 

5.59 It is recommended that Additional Profits Tax not be imposed. 

Excise Duty on Indigenous Coal/Special Customs Duty on Imported Coal^^ [Coal 
Mines (Conservation and Development) Act, 1974: Section 6(1), 7 and 9] 

5.60 The proceeds of excise duties are disbursed by the Central Government to 
owners, agents or managers of coal mines for the specified purposes. Under the 
current laws, custom and excise duties on coal and coke levied under this Act are 
meant to provide for capital schemes and assistance for scientific planning and 
development of mines, sand stowing, and other conservation measures, coal 
utilisation, coal transportation, etc. The excise duty on non-coking coal is Rs 3.50 per 
tonne and on coking coal is Rs 4.25 per tonne. Section 7 provides for the imposition 
of a special customs duty on imported coal which should be at a rate equivalent to the 
excise duty being levied under Section 6. 

Import (Custom Duty on Equipment) 

5.61 The custom duty on imported equipment is 20%. In a coal project, equipment 
cost constitutes about 60-70% of the total investment. Another major component is 


APT could be considered a form of progressive income tax. 

” Republic of Colombia, Ministry of Mines and Energy, Public Tender for Coal Mining Areas, 
February 5, 1997 

” This Customs Duty, if implemented, would be over and above the conventional Import (Custom) 
Duty imposed under the Central Customs Tariff. 
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the spares for maintenance and rehabilitation of imported equipment. These imports 
are necessary on a regular basis over the life cycles of the equipment. As regards 
spares initially imported at project start-up, the current import duty is 22%. Import 
duty on recurrent spares currently varies from 41% to 67% of CIF value. These tariffs 
appear to be high when compared with other countries but it is likely that they will 
fall in the years to come in compliance with the requirements of the WTO. 

fVa/er Cess [Water (Prevention and Control of Pollution) Cess Rules, 1978] 

5.62 This cess is charged on water consumption. In the case of coal mines the 
authorities have elected to charge this cess on all mine discharge water irrespective of 
whether it is polluted or consumed free of charge by the local community. The 
current rate is 1.5 paise per kilolitre, subject to a maximum of 2.25 paise per kilolitre 
in case of non-compliance with any of the prescribed conditions. The basis for the 
charge being imposed on total water discharged by the mine needs to be revisited. 

Potential Fiscal Benefits 

Site Restoration Fund (Section 33ABA) 

5.63 Under this provision relating to petroleum and gas, certain deductions in the 
income tax calculations are allowed at identical rates as under Section 32AB. Coal 
industry should also be treated at par with petroleum and gas, as the expenditure on 
site restoration in coal mines is also considerable. On this basis, subject to fulfilment 
of the conditions under Section 33ABA, a coal company should also be allowed 
deduction as recommended under para 5B (iii) ante. 

Deduction for industrial undertakings located in backward areas (Section 80-1B) 

5.64 The deduction allowed is 100% of the profits and gains of the business for the 
initial years. This benefit has, however, not been allowed to coal mines, which are in a 
large number of cases located in the notified backward areas, on the ground that the 
mines have no options but to exist where they are located. The principles behind this 
tax concession are investment risks, operational rigours, infrastructural constraints 
and backward area development through employment generation and improvement of 
quality of life. All these principles equally strongly relate to coal mining operations. 
So far as the ‘option’ issue is concerned, it is clear that the investor has the option to 
invest elsewhere. Coal companies should legitimately be allowed this concession and 
in the bargain a major ‘public interest’ will be served. 

Other fiscal factors 

Double Taxation Agreements [Income Tax Act 1961 Section 90] 

5.65 These agreements give relief to foreign investors in respect of their incomes 
that are subject to tax in India as well as in their own countries. Included among these 
countries with which India has concluded agreements are Canada, France, Germany, 
Japan, UK and USA. 

Foreign Exchange Regulation Act 1973 

5.66 No person resident outside of India whether an individual or a firm/company 
(other than a banking company) incorporated out of India, can acquire shares of a 
company carrying on commercial or industrial activity in India without the permission 
ol the Reserve Bank of India (RBI). The RBI has granted general permission to 
Indian companies for making payments for technical fees, royalties and dividends. 
Repatriation of capital investment is permissible with the permission of the RBI. 
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“Ring fencing ” 

5.67 The ability of a company to charge losses in one operation against profits in 
other operations within the same corporate structure is a significant fiscal benefit. 
Governments frequently seek to prevent this tax planning strategy by “ring fencing” a 
particular mine or group of mines but such action may be counter productive if a 
primary government objective is new investment. In India the current situation is that 
mines within a subsidiary company are not distinct entities and are treated as 
belonging to one entity. Each CIL subsidiary and CIL itself are separate companies 
for tax purposes. 

Tax Stability 

5.68 The financial projections upon which mining companies base their decisions 
regarding investment assume tax stability for the duration of the project. The risk of 
changes demands that the threshold rate of return be raised and therefore the 
likelihood of any given project proceeding is reduced. Many potential investors in 
mining projects are seeking “tax stability agreements” with host governments. 
Generally governments do not like such agreements. However, an option would be to 
guarantee stability for the period of capital recovery. 

Import (Custom) Duty on Coal [Central Customs Tariff 1999-2000] 

5.69 Currently, the basic import (custom) duty on coking coal is 5% and on non¬ 
coking coal it is 15%. A 10% surcharge is applicable to each with result that the rates 
become 5.5% and 16.5%. In the case of non-coking coal there is a Special Additional 
Duty (SAD) of 4% plus 4% of the above mentioned 16.5% with the result that the 
effective duty rate is 21.16%. It is reported that this import duty will continue to fall 
as India’s obligations under the WTO take effect. 

International Competitiveness 

5.70 It is readily apparent that the fiscal regime for coal mining, as it exists today in 
India, is not internationally competitive. Significant direct investment in the coal 
sector by foreign corporations would be unlikely even if all other factors were 
comparable with those in other coal producing countries. 


5.71 It is recommended that an internationally competitive fiscal framework 
for the mining sector, including coal, be put in place as an incentive to attract 
new investment from the private sector. 
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VI. LABOUR/TRADE UNIONS/EMPLOYEE 
WELFARE/COMPENSATION 

INTRODUCTION 

6.01 This chapter provides an overview of the regulatory framework relating to 
labour in the coal sector. It identifies the main features of the framework; offers 
options for reform and provisional conclusions; and records conclusions and 
recommendatio ns. 

6.02 In addition, the report covers labour issues arising from the related problems 
of over-manning and uneconomic capacity. These matters, given their importance 
and the difficulties they involve, merit separate treatment. 

6.03 In relation to labour issues, there is a need to keep constantly in mind not only 
the need for change but also the process by which change is to be brought about. 
Consensus, even if it is not always achievable, is usually desirable; and exchanges 
with stakeholders have confirmed that, in this area at least, there is little enthusiasm 
for a “Thatcherite” approach. The way the recommendations are cast reflects this. In 
specifying requirements for change, the focus is on objectives: ways and means of 
implementing those objectives - and timing - are touched upon, but must ultimately be 
left to the judgement of those directly involved. 

ELEMENTS OF THE FRAMEWORK 

6.04 The main features of the framework comprise: 

(a) Statutory employment rights - the protections and entitlements conferred by 
law on employees, including employees in the coal industry. Such rights have been 
introduced and extended over time and are to be found across a number of different 
Acts, Rules and Regulations; 

(b) Trade Union rights and liabilities - the rights and liabilities of Trade Unions 
in respect of registration, organisation and objects, recognition and immunities from 
civil action relevant to the conduct of collective bargaining and industrial action. 
Again, these are statute-based, but have been subject to extensive interpretation by the 
Courts; 

(c) The collective bargaining process - the arrangements under which Coal India 
Ltd and other major employers in the coal sector negotiate with recognised Trade 
Unions to establish terms and conditions of employment, and deal with related 
matters. This includes, in particular, the working of the Joint Bipartite Committee for 
the Coal Industry (JBCCI); 

(d) Terms and conditions of employment - set out in successive National Coal Wage 
Agreements (NCWA’s) including commitment to the provision of social welfare in 
the areas of housing, health, education and other services as part of the ‘benefits 
package’ to employees and their families, and to the communities in which they live; 

(e) Statutory provision for dispute resolution - based on the Industrial Disputes Act, 
1947. The provisions cover both individual complaints and grievances, and collective 
disputes; 
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(f) The statutory control of contract labour - based on the Contract Labour 
(Regulation and Abolition) Act, 1970 and notifications thereunder. The scope of the 
Act is the subject of a recent opinion provided by the Solicitor General of India, 
referred to below. 

6.05 The components of the regulatory framework identified above provide the 
institutional context within which the labour market for the sector operates. The 
context is incomplete, however, without consideration of two related factors, each of 
which is fundamental to the way in which the labour market has worked in practice 
and which, in reality, have largely determined the work arrangements that have 
developed since the industry was nationalised. These factors are: 

(a) Coal India Ltd (CIL). CIL was the primary instrument by which GOI pursued 
the policies, both economic and social, associated with nationalisation. Some of those 
policies have been modified as economic liberalisation has moved forward and the 
need for competitiveness has been recognised. CIL, however, continues in a position 
of overwhelming dominance within the sector; and there remains also a legacy of 
work arrangements and practices developed during the years of central planning and 
GOI funding. These factors currently distort the labour market in the coal sector and 
will continue to do so until the sector undergoes fundamental structural reform; 

(b) The Central Trade Unions. The coal sector is highly unionised, and characterised 
by relatively high wages and benefits, and generally high levels of industrial disputes. 
The role of the Trade Unions, centrally and locally, has been institutionalised - for 
example, through recognition within the JBCCI; and they have achieved, in addition, 
significant representation and a powerful voice in the political process. Although 
there are important differences of view between the different Trade Unions, there 
remains a broad consensus in favour of the policies of nationalisation. Attitudes to 
economic liberalisation are, at best, guarded and, at worst, hostile. Of course. Trade 
Union reform has implications extending far wider than the coal sector, and which 
therefore lies outside the scope of the TOR. Nevertheless, the role and influence of 
the Trade Unions raises clear and important issues as to the likely pace of structural 
and regulatory reform within the sector which, in turn, will impact on the investment 
environment and the prospects for extended private sector participation. 

EMPLOYMENT RIGHTS 

6.06 India has a relatively highly developed system of statutory rights and 
protections for individual employees although, as noted below, the relevant law is 
somewhat fragmented and in need of overall review. Subject to that, the scope and 
content of statutory rights and protections applicable to the coal sector may be 
compared with provision in Australia, the USA and the European Union. 

6.07 The key statutory protections for employees include: 

(a) Provision for grievance settlement authorities to deal with individual complaints 
from workmen (either direct or through trade unions). These arrangements cover 
cases of alleged unfair dismissal. Issues may be pursued to a Labour Court and, on 
appeal on points of law, to the Civil Courts - Industrial Disputes Act. 1947: 

(b) Protection against late payment of wages, and unauthorised deductions from 
wages - Payment of Wages Act. 1936: 
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(c) Limitations on the working time of mineworkers - Mines AcL 1952: 

(d) Payment of bonuses. Minimum and maximum bonuses are provided for under 
the Payment of Bonuses Act, 1965. and attendance bonus under Coal Mines Provident 
Fund and Miscell 2 ineous Provisions Act. 1948: 

£e) Terminal payment on retirement. Subject to a qualifying period of service, and 
an upper monetary limit, terminal payments of 15 days pay for each year of service 
are provided for by the Payment of Gratuities Act. 1972: 

(ff A contributory provident fund and pensions scheme is provided for by the Coal 
Mines Provident Fund and Miscellaneous Provisions Act. 1948: 

(g) Equal pay for men and women doing the same work (subject to a prohibition on 
women working underground) is provided by the Equal Remuneration Act. 1976: 

(h) Maternity benefits amounting to 12 weeks pay are provided by the Maternity 
Benefit Act. 1961 : 

(i) Entitlement to medical care, creche facilities, pit head baths, canteens, etc 

6.08 Compliance with statutory rights and protections carries costs for the 
employer: both the direct cost of providing the benefit e.g. the payment of bonuses 
and gratuities, and the indirect cost of compliance with statutory constraints on 
operations e.g. limitations on working time. It is important, therefore, that a balance is 
maintained between the protection of employees on the one hand and the needs of 
business to control costs and manage operations on the other. 

6.09 In practice, the continuous development of comprehensive systems of 
employment rights is now characteristic of all advanced industrial democracies, 
including India. A broad consensus has emerged within which statutory employment 
rights and protections are perceived as a necessary pre-condition for the willing 
acceptance of flexible and competitive work practices at the enterprise level. In some 
cases - e.g., Australia and the USA - the trade-off is implicit. In the European Union, 
it has been institutionalised as a “social contract”. But either way, the key issue is the 
same; advances in employment rights facilitate economic liberalisation. As such, it 
would be simplistic to regard them as a potential impediment to higher productivity, 
or a deterrent to investment. The cost and content of the employment rights package 
is, as noted, important; but the commitment to employment rights is an essential 
element in creating a climate for change. 

6.10 Two further points are worth mentioning. First, a comprehensive and well 
balanced package of statute-based employment rights involves both government and 
employers directly in the delivery of benefits to employees. It may provide a basis, 
therefore, for building employer - employee relationships which are not mediated by 
Trade Unions. To that extent, the development of such employment rights may serve 
as an effective check on undue Trade Union influence. Secondly, they provide a 
safety net which legitimises the removal of other restrictions on the freedom of action 
of employers. This point will be dealt with in more detail in connection with the use 
of contract labour. 

6.11 Consultation with stakeholders directly involved has confirmed that the 
* statutory employment rights described in earlier reports are not inappropriate or 

unduly burdensome. They do not appear to impact unfairly on the operations of coal 
producers; and it is unlikely that they would feature heavily in any investment 
appraisal on behalf of potential private sector participants in the coal sector. As part 
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of the process of continuous development of employment rights already referred to, 
however, changes should be considered in three areas: 

Payment of bonuses, 

6.12 The payments provided for under the Payment of Bonuses Act, 1965, and the 
Coal Mines Provident Fund and Miscellaneous Provisions Act, 1948, are bonuses in 
name only. In practice, payment of at least the minimum bonus under the Act of 1965 
is not linked to results and is effectively guaranteed. Attendance bonus under the Act 
of 1948 no longer carries any attendance requirement and payment is likewise 
guaranteed. Neither bonus has any remaining value as an incentive. They should 
either be scrapped, or an element of real incentive restored - although the consultants 
recognise the difficulties in doing this, particularly in relation to payments under the 
Act of 1965, which extends beyond the coal sector. 

6.13 As an alternative (or in addition) to the establishment of realistic thresholds 
under current bonus schemes, consideration should be given to a production-based 
bonus scheme, made self-financing by relating bonus levels to additional output 
achieved. Discretion in fixing production ‘norms’ and bonus rates could (in the case 
of CIL) be delegated to subsidiaries, who would be accountable by results. It should 
be noted, however, that such schemes are not easy to manage - the setting of ‘norms’, 
for example, can be a regular source of disputes. There may also be perceived health 
and safety implications in using production bonuses to drive up output levels. 
Nevertheless, such schemes are widely used, in the Australia, UK, USA, and 
elsewhere and can have a significant (and very rapid) impact on output and 
productivity. 

Grievances and complaints, 

6.14 An urgent review should be undertaken of arrangements for the settlement of 
individual grievances and complaints from employees. The present system was set up 
under the Industrial Disputes Act, 1947 and is sound in principle. In practice, 
however, it can be very slow - some cases take years to resolve. Timetables should be 
introduced for the conduct and resolution of cases and these should be adhered to. To 
permit this, additional resources may have to be found to allow Labour Courts to 
function efficiently. The problems arising from vacancies for Presiding Officers in 
Labour Courts must be addressed. One option would be to broaden the criteria for the 
selection of Presiding Officers to include part-time appointments of practising lawyers 
with suitable experience and seniority - an approach which works well in 
Employment Tribunals in the UK, which have comparable functions and jurisdiction. 

Review of employment rights, 

6.15 An overall review of employment rights should be undertaken, as an intrinsic 
part of the programme of economic liberalisation. A tripartite approach to the review, 
involving Government, employers and Trade Unions should help to weld a consensus 
for reform. At the culmination of the review, the law could be drawn together into a 
new Employment Rights Act. At the moment, employment rights are to be found in a 
range of statutes dating back over more than half a century. This reflects their 
historical development but hinders access and understanding: codification would be 
valuable and would give focus to the review process. 
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Recommendations 

6.16 It is recommended that: 

• On the basis that existing bonus arrangements are retained, the links between 
payments and results and attendance should be restored. 

• The feasibility of self-financing production bonuses should be examined, 
taking account of international experience in the design and implementation of 
schemes of this kind. 

• Strict timetables for the conduct of cases in Labour Courts should be 
introduced. 

• Vacancies for Presiding Officers in Labour Courts should be filled promptly. 

• A tripartite review of employment rights (GOI, Employers and Trade 
Unions) should be undertaken as a basis for continuing development. 

• The law relating to employment rights should be codified. 

TRADE UNION RIGHTS AND LIABILITIES 

6.17 The constitution, organisation, rights and liabilities of Trade Unions are 
governed by the Trade Unions Act, 1926. The Act provides a legal infrastructure 
within which Trade Unions can operate and pursue their lawful activities. It 
guarantees rights and privileges and, at the same time, forbids certain actions as 
unlawful. In essence, the Act: 

(a) Lays down the criteria and procedures for the formation and registration of Trade 
Unions and lays down provisions for the cancellation of registration; 

(b) Specifies the objects for which Trade Union funds may be applied; 

(c) Grants certain immunities to Trade Unions, their office bearers and members 
from criminal or civil action while pursuing lawful Trade Union activities; 

(d) Provides penalties for failure to comply with rules and regulations under the Act; 

(e) Specifies the qualifications and rights of office bearers within Trade Unions. 

6.18 As might be expected, the Act follows broadly the approach adopted in Trade 
Union legislation at the time in the United Kingdom. Although the Act has been 
amended from time to time, and regulations have been made under the powers granted 
by Section 29, it is in certain respects out-of-date. Implementation of the following 
recommendations would assist existing coal producers and improve the investment 
environment for potential new participants in the sector. 

Registration. 

6.19 As noted in the earlier reports, the Act provides a very low hurdle for 
registration - only seven members are required. This has resulted in a multiplicity of 
Trade Unions and has created complications in the management of industrial relations 
- particularly in relation to recognition issues and the management of consultation at 
local level. There is a broad consensus among the stakeholders who have been 
consulted - including the largest Trade Union in the sector - that the hurdle is too low 
and should be raised to a level more appropriate to modem conditions. The precise 
level of membership required for registration should be the subject of formal 
consultation with employers and Trade Unions; but the figure should be set 
sufficiently high to avoid the further proliferation of small Trade Unions, to help 
ensure orderly consultation and collective bargaining processes. A period should be 
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fixed within which existing Trade Unions would be required to comply with new‘ 
registration thresholds, or face de-registration. 

6.20 It is noted that amending legislation is now proposed that would raise the 
threshold for registration to 10% of employees at the workplace. The bill also put a 
bar on maximum five trade union officials to be non-employees. Such provisions, if 
enacted, would, in the consultants’ view, meet the points just raised; but it will be 
necessary to await the comments of Trade Unions and Employers before a final 
judgement can be made. 

Legal immunities^ 

6.21 These are provided for under Section 18 of the Act, and provide a clear 
example of the adoption of the United Kingdom approach at the time - that is, 
immunity for acts undertaken “in contemplation or furtherance of a trade dispute”. 
Immunity is limited to trade disputes to which a member of the Trade Union is a 
party, thus excluding sympathy action. 

6.22 There are, in addition, restraints on the early commencement of industrial 
action “built in” to the system of dispute resolution provided by the Industrial 
Disputes Act, 1947, described below — see Chapter V of that Act. Formal notice must 
be served by the Trade Union on the employer and copied to the appropriate 
Conciliation Officer, triggering the conciliation process. Industrial action started 
without notice is illegal, as is action started during conciliation, or within 7 days 
thereafter.'*" But “illegality” does not appear^* to remove the immunity from civil suit 
conferred by section 18 of the Trade Union Act, 1926. That immunity depends on the 
purpose for which the action is taken, not the procedure followed by the Trade Union. 
This is anomalous; and there must be a strong case for denying immunity to action 
that is illegal due to non-compliance with the Act of 1947. 

6.23 Balloting of Trade Union members to demonstrate a majority in favour of 
strike action as a precondition of legal immunity is required in a number of 
jurisdictions - see, for example, the United Kingdom, where ballots were introduced 
in 1986,. and practice across the European Union. The experience in relation to 
balloting has been that it does not necessarily weaken Trade Union bargaining power 
- in certain circumstances, it may reinforce it - but it does discourage early recourse to 
industrial action and thus allows additional time for negotiated settlements. Balloting 
presents significant logistical problems, and requires verifiable information about 
Trade Union membership. The feasibility of balloting should be examined but, for 
the reasons just given, no recommendation is offered for its introduction at this stage. 

Recognition, 

6.24 There is currently no statutory basis on which Trade Unions may claim the 
right to be recognised for collective bargaining purposes. The Courts have intervened 
to identify a right of recognition in specific cases, but the general application of these 
decisions remains unclear. This uncertainty is unhelpful to all stakeholders and to 
potential investors, and should be addressed. The options are either to leave all 
recognition issues to negotiation between employers and Trade Unions - that is, to 

There are reciprocal provisions relating to lock-outs 

The consultants' views are based on analysis of the relevant Acts, and on the accompanying 
commentaries: a full research of the cases has not been undertaken. 
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have no legal right to recognition - or alternatively, to establish a statutory right, based 
on Trade Union membership. This second option has now been adopted in the United 
Kingdom and reflects established practice across the European Union. 

6.25 Neither option is free from difficulty. The second course - a statutory right to 
recognition - would again involve verification of Trade Union memberships. On 
balance, the consultants recommend the introduction of a statutory right, but only 
when the office of the Chief Labour Commissioner advises that adequate data on 
memberships are available for the right to be exercised in an orderly and manageable 
way. 

6.26 There is a critical judgement to be made as to the membership threshold for a 
statutory right to recognition. A high threshold should, in principle, simplify the 
collective bargaining process, by reducing the number of Trade Unions entitled to 
participate and might, over time, reduce the overall number of Trade Unions in the 
sector. On the other hand, this might be perceived as narrowing the effective freedom 
of employees as to their choice of Union. 

Membership. 

621 As noted, there is currently no comprehensive basis on which Trade Union 
membership numbers can be audited - although some CIL subsidiaries have 
implemented check-off arrangements based on individual notifications of Trade 
Union affiliation. The uncertainty about membership numbers is unhelpful, for all the 
reasons already given. The office of the Chief Labour Commissioner is considering 
seunple verification procedures to establish Trade Union membership levels to help 
deal with claims for recognition. This work should be carried forward as a matter of 
urgency. 

Recommendations 

6.28 It is recommended that: 

• Following consultation with interested parties, the proposed legislation to 
raise the threshold for Trade Union registration should be implemented. 

• The legal immunities conferred on the Trade unions by the Trade Union Act, 
1926 should be conditional on compliance by the Trade Unions with the 
requirements of the Industrial Disputes Act, 1947. 

• The work of the Chief Labour Commissioner on verification of Trade Union 
memberships should be carried forward as a matter of urgency. 

• Consideration should be given to the creation of a statutory right to Trade 
Union recognition for collective bargaining purposes. 

THE COLLECTIVE BARGAINING PROCESS 

6.29 The central Trade Unions recognised in the coal industry currently are: 

(a) Indian National Trade Union Congress (INTUC). 

(b) All India Trade Union Congress (AITUC). 

(c) Centre of Indian Trade Unions (CITU). 

(d) Hind Mazdoor Sabha (HMS). 

(e) Bharatiya Mazdoor Sangh (BMS). 
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6.30 To these central unions there are affiliated a large number of local and 
regional unions - for example the Indian National Mineworkers Federation, which is 
affiliated to INTUC. Subscriptions of members are split between the central union 
and its various affiliates. Each of the central unions has established a strong and 
effective affiliation with one or the other of the major political parties; and all 
maintain broad support for a nationalised coal sector. 

6.31 Terms and conditions of employment in the coal sector are negotiated within 
the Joint Bipartite Committee for the Coal Industry (JBCCI). There is no statutory 
basis for this body, but it has called into being by the Ministry (now Department) of 
Coal from time to time to agree terms and conditions of employment to apply in the 
coal industry. Representation on the JBCCI VI is: 

(a) CIL, and its subsidiaries - 15 

(b) Singareni Collieries - 1 

(c) IISCO - 1 

(d) TISCO-1 

(e) Intuc - 6 

(f) Aituc - 3 

(g) Citu - 3 

(h) HMS-3 

(i) BMS-3 

6.32 Only recognised unions are entitled to membership of the JBCCI. Recognition 
is dependent on membership of the union within the coal industry, but (as noted) 
membership information is uncertain and incomplete. The agreements reached within 
the JBCCI are applicable as between the parties within the machinery, but in practice 
provide a benchmark for the industry as a whole. The way these arrangements work, 
therefore, is important not only to the existing coal producers but also to potential new 
participants in the sector. The collective agreements reached through the JBCCI are 
not legally binding, by virtue of the provisions of Section 19 of the Trade Union Act, 
1926 which prevents legal proceedings to enforce collective agreements. A summary 
of the development of the JBCCI process is attached (Annex 6.1). 

6.33 The key collective agreements emerging from the JBCCI are the National 
Coal Wage Agreements (NCWA). NCWA I, II, and III were negotiated for four years 
each, NWCA IV for 4 V 2 years and NCWA V for five years. Typically, these cover: 

(a) Basic wage and piece rates, with provision for indexation; 

(b) Bonuses and allowances; 

(c) Provident fund and pensions; 

(d) Annual leave and related allowances 

(e) Housing, water supply, medical and educational facilities; 

(f) Social security, including life cover and workmen’s compensation; 

(g) Issues relating to production, productivity and efficiency, including contract 
labour. 

^ the last to be negotiated, covering the period from 1st July 
to 30th June 1996. NWCA VI has been constituted for wage negotiations for 
t e period starting 1st July 1996. The compensation and benefits package for 


Final Report 
TERI/IMC 


78 


10/04/00 



Review of the Regulatory Framework in Coal Industry of India 


mineworkers has improved rapidly and very substantially over the years since the 
industry was nationalised. 

6.35 The JBCCI is dominated, on the employer side, by the fifteen representatives 
of CIL and its subsidiaries. This reflects the centralised approach to collective 
bargaining adopted since nationalisation. The consultants understand that, during the 
course of 1999, CIL indicated to the unions that they were considering more flexible 
approaches to collective bargaining and were minded not to pursue further 
negotiations through the JBCCI. It is assumed that the intention was to allow, over 
time, divergences to emerge in the terms and conditions of employment applying in 
different subsidiaries, reflecting their ability to pay without the support either of GOI 
funding or cross-subsidisation, and leaving other coal producers in the sector (and 
new participants) free to negotiate their own collective bargaining arrangements. 

6.36 This change, if carried through, would have been of fundamental importance, 
representing the single biggest step so far to introduce flexibility and competition 
within the labour market in the coal sector. In the event, however, negotiation within 
the JBCCI on NCWA VI has resumed; and it is understood that significant general 
increases in pay rates are under consideration. 

6.37 The consultants appreciate the political and industrial constraints that may 
have inhibited a shift on this occasion from the old centralised approach to collective 
bargaining — particularly since negotiations for NCWA VI had been going on for 
some time. At some stage, however, stmctural reform of the labour market in the coal 
sector will have to be tackled if the benefits of economic liberalisation are to be 
realised. Accordingly, and on the basis that key issues of timing and tactics must be 
left to the judgement of those carrying responsibility for the outcome, it is 
recommended that responsibility for wage bargaining within CIL should ultimately 
rest with the subsidiary companies, in line with the policy of corporatisation and 
outside the JBCCI at apex level. The time-scale for the change should, in any event, 
be sufficient to allow the subsidiaries to prepare for the task. 

6.38 As part of that process, other producers in the sector should be invited to make 
their own arrangements for the negotiation of terms and conditions. There appears to 
be no reason why this should not be done now. 

Recommendations 

6.40 It is recommended that: 

• The existing arrangements for collective bargaining within the JBCCI 
should change and responsibility for collective bargaining within CIL should 
pass, as soon as possible, to the operating subsidiaries. 

• Other producers in the sector should be free to make their own 
arrangements for collective bargaining. 

TERMS AND CONDITIONS 

6.41 The position in relation to terms and conditions in the sector, both historically 
and currently, was outlined in the earlier reports. As noted there, the compensation 
and benefits package for mineworkers has improved rapidly and very substantially 
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since the industry was nationalised, although CIL have indicated to the consultants 
that the improvement in the position of mineworkers relative to other major groups of 
industrial workers has been slower in recent years, 

6.42 CIL’s payroll costs are understood to be approximately 42% of total revenue 
costs. Of these payroll costs, about 18% were accounted for by the provision of 
housing and other social benefits to mineworkers, their families and local mining 
communities. These figures, of course, are averages, across all CIL subsidiaries. In 
the more profitable companies the percentages are lower — eg. NCL, where payroll 
costs are around 12%. In the heaviest loss makers, the figures are far higher, ranging 
above 60%. It is understood that at some individual deep mines payroll costs are 
more than double the total revenues. 

6.43 Issues in relation to terms and conditions of employment will have to be 
reviewed in the light of developments and decisions about collective bargaining 
arrangements; a move away from the JBCCl would, inevitably, result in changes over 
time to wage structures, and divergences in pay and benefit levels. In line with the 
approach already adopted, terms and conditions must be a matter for individual 
producers to negotiate. The following recommendations are therefore offered only as 
options that might help existing and potential participants in the sector. 


Racommendations 

6.44 It is recommended that: 

• Restrictions on the selection and termination of employees should be 
reduced (subject to R & R commitments— sec Chapter 9) to give coal producers 
greater control over the size of their workforces, and the skills mix. 

• A careful review should be undertaken of all commitments for on-going 
provision of social benefits - housing, schools, hospitals and so forth, including 
evaluation of options for commuting commitments to cash payments. Benefits 
should be focused on employees and their families: wider support for 
communities would require specific justification. 

• A package of benefits designed to facilitate the closure of uneconomic 
capacity should be introduced. Mining is an extractive industry and closures are 
therefore inevitable. The issues relate to timing and terms for those affected. 
This issue should be addressed urgently, and is referred to again below. 

DISPUTE RESOLUTION 

6.45 India has a comprehensive and highly developed system for the resolution of 
both individual and collective employment disputes. The key institutions, and the 
way they work in practice, were both described in the earlier reports. The system is 
fully comparable, in principle, with the best systems in Australia, the European Union 
and the USA. As noted, the statutory basis is provided by the Industrial Disputes Act, 
1947. The key institutions are: 

(^) Works Committees. These are consultative bodies set up at establishments 
With not fewer than 100 employees, with equal representation of employer and 
employees. This is the first stage of dispute resolution, and provides, in practice, one 
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of the most important and effective ways in which management and unions work 
together to identify problems and avoid disputes; 

(b) Conciliation Officers. These are Government appointees, either for a specified 
area or a specified industry. Their function is to help to resolve individual or 
collective disputes; 

(c) Boards of Conciliation. These are created on an *as needed^ basis, by 
notification in the Official Gazette, to promote settlement of particular disputes. They 
are normally constituted with an independent chairman, plus two or four members 
representing parties to the dispute; 

(d) Courts of Enquiry. Again, these are set up on an ‘as needed’ basis by 
notification in the Official Gazette. Their function is to enquire into any matter 
connected with an industrial dispute. They are constituted with one or more 
independent persons, with one person to act as Chairman; 

(e) Labour Courts. These are permanently established Courts specialising in the 
adjudication of individual or collective disputes in the employment field. They 
comprise a judicially qualified Presidential Officer, sitting alone. The jurisdiction of 
Labour Courts is specified in the second schedule of the Act of 1947; 

(f) Tribunals. Again, these are permanently established and have the task of 
adjudicating industrial disputes covered by both the second and third schedules of the 
Act of 1947, or such other matters as may be assigned to them under the Act; 

(g) National Tribunals. These are appointed by notice in the Official Gazette to 
adjudicate industrial disputes involving questions of national importance, or where 
industrial establishments in more than one state are likely to be involved. 

6.46 Effective arrangements for dispute resolution are, in any circumstances, 
required to secure the orderly conduct of industrial relations. In periods of change, 
however, their importance is magnified. Decentralisation of responsibilities and 
decision making on labour issues will inevitably generate disputes that, unless they 
are urgently addressed and promptly resolved, may jeopardise the transition to 
liberalised labour markets in the sector. 

6.47 The institutional framework for dispute resolution provided under the 
Industrial Disputes Act, 1947 is sound and, as noted, stands comparison with the best 
systems elsewhere. In operation, however, the system is not always satisfactory. In 
particular, there are (as noted earlier in this Chapter) unacceptable delays in the 
disposal of routine cases by Labour Courts. According to stakeholders who were 
consulted, this is due in part to a lack of resources - in particular, unfilled vacancies 
for Presiding Officers of Labour Courts. In addition, however, they point to defects 
of procedure - in particular, the failure to adhere to clear and strict timetables in the 
handling of cases. 

Recommendation 

6.48 It is recommended that an urgent and comprehensive review of the 
system for dispute resolution should be conducted, to confirm that it is ready and 
able to serve the expanding needs of liberalised labour markets in the coal sector 
- and, no doubt, elsewhere. This review could be undertaken on a tripartite 
basis, involving Government, Employers and Trade Unions, to reinforce 
confidence in the system at a time when commitment to dispute resolution will be 
crucial. 
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CONTRACT LABOUR 

6.49 The earlier reports noted the statutory and contractual restrictions on the use of 
contract labour in the coal sector. The statutory restriction is based on the Contract 
Labour (Regulation and Abolition Act), 1970 which provides for notifications in the 
Official Gazette specific to particular industries. A notification in respect of the coal 
industry was published on 21 June, 1988 which had the effect of prohibiting contract 
labour in respect of work on or associated with the extraction and carrying away of 
coal. This prohibition has been reinforced and extended by the terms of Chapter IX of 
NCWA IV, which provides that the industry shall not provide labour through 
contractors, or engage contractors’ labour on jobs of a permanent and perennial 
nature. 

6.50 The statement of objects and reasons that accompanied the Contract Labour 
(Regulation and Abolition) Bill when it was presented to Parliament noted that “the 
system of employment of contract labour lends itself to various abuses. The question 
of its abolition has been under consideration of Government for a long time...”. This 
has been construed by the Courts as confirmation that the Act was enacted with a 
view to abolishing wherever possible or practicable the employment of contract 
labour.'^^ 

6.51 The need to protect the employment rights of al] workers in the coal sector, 
irrespective of who employs them has already been acknowledged. The continuous 
development of such protection is essential if the process of economic liberalisation is 
to advance by consent. The prohibitions on contract labour, however, do not fit well 
within this development. They are arbitrary, in that they apply to some kinds of work 
and not others; they are discriminatory, in that they apply to some employers and 
employees but not to others; and they are anti-competitive because they exclude 
potential participants from the coal sector without regard to their ability to contribute. 

6.52 The prohibition on contract labour is damaging to existing producers, and to 
the prospects of attracting new investment to the sector. It may (subject to the opinion 
of the Solicitor General, referred to below) prevent the use of specialist contractors in 
the provision of “non-core” services, which could operate efficiently and to high 
standards - for example, in managing housing and in providing health and education 
services within coal mining communities. The availability of competent contractors 
to undertake such tasks will be particularly important as the policy of corporatisation 
of CIL’s subsidiaries goes forward - otherwise, each subsidiary may have to develop 
and retain a full in-house capability across the whole range of non-core activities in 
which it is engaged. 


The scope of the Act has been the subject of a recent opinion provided by the Solicitor General of 
India to Singareni Collieries Company Limited (SCCL). On the basis of the opinion, the prohibition 
effected by the notification of 21®* June, 1988 is confined to cases where the contractor itself uses 
contract labour. Accordingly, SCCL have been advised that they are not prevented from using 
contractors to remove overburden from an opencast coal site (an activity which the opinion confirms is 
scope of the notification) provided that the contractors directly employ the labour engaged 
on that task. If this interpretation is accepted by the Courts, the practical significance of the Act will 
be greatly reduced. A copy of the opinion is included at Annex 6.2. 
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6.53 There is a second point in connection with the use of contractors, which goes 
wider than the first and may be of greater long term significance for the future 
development of the industry. It is important to consider the possibility of attracting 
new investors to the sector by allowing the existing coal companies to use contractors 
to undertake the whole sequence of operations in the working of opencast sites - the 
stripping of overburden, extraction and transportation of coal to designated disposal 
points and the restoration of sites after coal extraction. This approach is not, of 
course, new. It was used very successfully and profitably over many years by British 
Coal’s opencast executive; and is employed today in many countries. The key 
advantages are; 

(a) It allows the existing public sector companies to develop new sites without 
having to raise additional funding - the capital expenditure commitment is largely 
undertaken by the contractors, underwritten by the contract for the working of the 
coal. 

(b) Regulatory and competition issues are simplified. For example, no issue 
arises in relation to the acquisition of land and the allocation of reserves since these 
remain with the existing public sector coal company. 

(c) It allows potential private sector participants to consider entry to the sector as 
contractors on terms which would limit their risk. They would undertake, in essence, 
a civil engineering operation in accordance with agreed plans and contract terms in 
return for specified payments, probably related to the tonnage of coal extracted. They 
would not be exposed to market risks in relation to the disposal of the coal. 

(d) It may provide a method for exploiting smaller blocks that could not be 
economically developed and mined given the costs that CIL are currently required to 
carry. 

Recommendation 

6.54 It is recommended that the restrictions - both statutory and contractual - 
on the use of contract labour in the coal sector should be abolished. 

UNECONOMIC CAPACITY 

6.55 The policies of nationalisation explicitly dedicated the coal sector to meeting 
India’s growing demand for energy. Production was the priority, and access to public 
funds was provided to help achieve it. The financial performance of the sector was a 
secondary matter. 

6.56 Now the sector must pay its own way. This means that productivity, rather 
than production, is the key priority; and the issues of uneconomic capacity and 
manning levels have become urgent. 

6.57 Assuming all possible success for strategies aimed at improving operational 
and financial performance - eg those considered by ICICI in relation to ECL - some 
mine closures and job losses are inevitable. The issue is how the changes are to be 
managed so that the social (and political) impact is contained, and how the necessary 
measures to do this are to be funded. Delay in dealing with these matters would be 
dangerous, for two reasons: 
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(a) The more money spent in continuing to operate uneconomic mines, the less will 
be available for investment at economic or potentially economic mines; 

(b) The ability to ‘spread’ closures and job losses over time - essential, if they are to 
be handled reasonably and humanely - may be lost. 

6.58 The following ideas are offered as necessary elements in any strategy to deal 
effectively with these problems: 

(a) The existing joint consultative machinery at mine level should be used rigorously 
to review operational and financial performance. The emphasis should remain on 
ways of improving performance; but consultation would help to identify cases where 
there was no realistic alternative to closure » such cases should be referred to higher 
level within the machinery for review. The procedure should operate to a clear 
timetable. It is emphasised that the process would remain purely consultative - that is, 
the final decision on the future of the mine would continue to rest with the employer; 

(b) An adequate benefits package should be designed to assist employees who lose 
their jobs through mine closure or manpower reduction. The package should include 
a lump sum redundancy payment and, if it can be afforded, an element of income 
support. The overall cost of the package would have to be measured against the 
savings achieved. A key issue would be the availability of public funding. In the UK, 
and across the European Union, a distinction is made between operational subsidies, 
which are being phased out, and social costs for which public funding is available, 
either in whole or in part. Such funding has made an essential contribution in 
containing the social and political impact of manpower and capacity reductions. It is 
understood that, in India, a broadly similar distinction is made between ‘merit’ and 
‘non-merif subsidies. 

(c) Reference has already been made to the creation of an Enterprise Agency with 
the task of creating new employment in coalfield areas. In addition, the European 
Union maintains the RECHAR Fund, dedicated to economic regeneration in coalfield 
areas. Clearly, the issues are again those of funding - weighing the expenditure 
against the savings achieved, and deciding who pays. Experience shows, however, 
that initiatives of this kind can play a big part in easing closures through and in 
helping individuals and communities towards social and economic recovery. 

6.59 It is emphasised that it is the combination of these measures that has the 
potential to deal effectively with closure and redundancy problems. Finally, timing 
and preparation are crucial. Closures should not be allowed to ‘run together’ so as to 
increase the impact within the communities and regions where they fall. Given the 
inherent urgency of the problem, therefore, an early start is indicated in preparing to 
deal with it. 

R ecomm endaiions 

6.60 It is recommended that: 

• Active use is made of existing consultative machinery to improve 
performance and, if that fails, to identify uneconomic mines for closure. 

• A benefits package is introduced to facilitate acceptance of closures. How 
the costs of closure are shared between Government and producers should be 
settled as soon as possible. 
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• Regeneration and job creation schemes should be designed to assist coalfield 
areas hit by closures and job losses. 
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VIL ENVIRONMENT 


INTRODUCTION 

7.01 This chapter deals at some length with the environmental legislation and 
procedures in India. It is appropriate to do this in view of the past adverse 
environmental impact of coal mining and the rapidly evolving requirements for 
standards and procedures with regard to the environment. Extensive reference is 
made to legislation and practices in other countries that may be further advanced in 
developing environmental requirements for the coal sector. 

7.02 The Constitution of India provides the necessary directives and powers to 
frame and enforce environmental legislation. The Constitution classifies the various 
legislative subjects into three categories, namely. Union List, State List and 
Concurrent List. The legislation in respect of topics given in the Union List is enacted 
by Parliament. Items included in the State List are enacted by the state legislatures. 
The Concurrent List specifies the subjects that are to be looked after jointly by the 
Centre and State governments. In the national interest and in certain special 
circumstances, the Constitution enables Parliament to legislate with respect to matters 
in the State List under Article 249 and 252. Under Article 253, the Parliament is 
empowered to legislate on all subjects of international agreements to which India is a 
party. 

7.03 The Indian concerns for environmental protection and improvement of human 
environment may be considered to have started in earnest with the participation of 
India in the UN conference on “Human Environment” held in Stockholm in June, 
1972. In order to implement the recommendation of this conference, the Government 
of India enacted several Acts on environment. The Water (Prevention and Control of 
Pollution) Act 1974 was promulgated under Article 252, as water is a state subject. 
On the other hand, the Air (Prevention and Control of Pollution) Act, 1981 and the 
Environment (Protection) Act 1986 were promulgated under Article 253. 

7.04 The implementation of environmental legislation is a three-stage process for 
the coal sector. There are environmental requirements associated with (a) the initial 
application for the opening of the mine, (b) the operation of the mine and (c) the 
closure of the mine. The application to open the mine requires an assessment of 
impacts of the proposed activities on the existing environment and submission of an 
environmental management plan for the operation and closure of the mine. The 
environmental clearance for the mine"*^, if granted, stipulates any conditions, over and 
above the general requirements of the environmental legislation, which may attach to 
the permission to operate the mine. 

LEGAL FRAMEWORK 

7.05 There are five Acts, which with their associated Rules, Notifications, etc 
directly applicable to the management of the environment. They are: 


Subsequent to a Notification in 1994 under the Environment (Protection) Act, mining projects 
(Schedule 1, Minerals) requiring more than 5 hectares must obtain an environmental clearance from 
MoEF. 
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(a) The Water (Prevention and Control of Pollution) Act 1974 ' 

(b) The Water (Prevention and Control of Pollution) Cess Act 1977 

(c) The Air (Prevention and Control of Pollution) Act 1981 

(d) The Environment (Protection) Act 1986 

(e) The Public Liability Insurance Act 1991 

7.06 These environment specific laws must be read in conjunction with the Mineral 
Concession Rules 1960 (MCR) that provide details of the data to be submitted to the 
State authorities with respect to an application for a mining lease. The list of 
requirements contains some references to environmental matters. The common 
objectives of these pieces of environmental legislation are as follows: 

(a) To arrest further damage to the environment and ecosystem resulting from 
mining. 

(b) To take positive steps towards conservation of the environment. 

(c) To take measures to restore the environment in areas damaged including such 
measures as reclamation of degraded land. 

(d) To create authorities to administer the policy and contents of the legislation. 

(e) To provide penalties and prosecution for violation of laws. 

The Water (Prevention and Control of Pollution), Act, 1974; including Rules, 197S 
(amended up to 1988) 

7.07 The Water (Prevention and Control of Pollution), Act, 1974 provides for the 
prevention and control of water pollution and for the maintenance or restoration of the 
wholesomeness of water. The Act sets up a Central Pollution Control Board (CPCB) 
at the Centre and State Pollution Control Board (SPCB) in the states and assigns 
functions and powers to these Boards for prevention and control of water pollution 
and related matters. The CPCB is empowered to promote cleanliness of streams and 
wells in different areas of the states. 

The Water (Prevention and Control of Pollution) Cess Act, 1977; including Rules 
1978 

7.08 An Act to provide for the levy and collection of a cess on water consumed 
both by persons carrying on certain industries and by local authorities to augment 
resources for the Pollution Control Boards. Industries specified in Schedule I of the 
Act and local authorities are brought under the purview of the Cess Act. Schedule I 
includes the mining industry. The cess shall be payable on the basis of water 
consumed for any of the purposes specified and at the rates specified in Schedule II. 

The Air (Prevention and Control of Pollution) Act, 1981 including Amendment Act, 
1987 and Rules 1982 

7.09 This legislation provides for prevention, control and abatement of air 
pollution. The CPCB under this Act advises the Central Government and plans and 
executes nation-wide programmes. It also co-ordinates the activities of the SPCBs 
while providing technical assistance and guidance to them. It also trains persons 
engaged in accomplishing the tasks laid down under the Act. 

7.10 The functions of the SPCBs under this Act consist of the implementation on 
the ground of the objectives spelt out under the Act. The SPCBs are authorised to 
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implement the stnndsrds set by the CPCB. They are authorised to issue consent orders 
on payment of a prescribed fee and subject conditions deemed necessary for the 
abatement of pollution. Non-compliance with the conditions will lead to the 
cancellation of the consent order. 

The Environment (Protection) Act; 1986 including Rules 1986 

7.11 In 1986, the Union Government enacted the Environment (Protection) Act 
(EPA; with a view to rectifying omissions in the legislative coverage, which until then 
had been done on sectoral basis. The EPA, like the Air Act preceding it, invokes for 
its source of authority, the Stockholm Declaration of 1972, placing it thereby in the 
Constitutional setting of Article 253. The EPA consequently extends to the whole of 
India. The Central Government is empowered by the EPA to take all such measures 
as it deems necessary or expedient for the purpose of protecting and improving the 
quality of the environment, and preventing, controlling and abating environmental 
pollution. A number of notifications have been issued under the EPA. Some of the 
important notifications/amendments, which affect mining projects, are as follows: 

(a) Restriction on mining in certain identified ecologically sensitive/fragile areas 
(e.g. in Wild life Sanctuaries, National Parks, and adjoining National Monuments, 
areas of cultural heritage, ecologically fragile areas, areas rich in biological diversity, 
genepool, etc). 

(b) Environmental Impact Assessment (EIA) for development projects (1994). 

(c) Amendment to the EIA notification making Public Hearing mandatory for 
development projects (1997). 

(d) National ambient air quality standards for industrial, residential, rural and 
sensitive areas. 

(e) General standards for discharge of effluents from mining and mineral 
processing activities. 

(f) Ambient air quality standards in respect of noise for industrial, commercial, 
residential areas and silence zones. 

The Public Liability Insurance Act^ 1991 and Rules 1991 

7.12 The Public Liability Insurance Act (PLIA) provides for public liability 
insurance for the purpose of providing immediate relief to the persons affected by 
accident occurring while handling any hazardous substance and for matters coimected 
therewith or incidental thereto. Where death or injury to any person (other than a 
workman) or damage to property has resulted from an accident, the owner shedl be 
liable to give such relief as is specified in the schedule of the PLIA. The owner is 
required to take out insurance policies to cover such situations. Central and State 
Governments, corporations owned or constituted by them and local authorities are 
exempted from this requirement. The collector of the district is empowered to settle 
the claim after proper inquiry. The Rules contain the standard administrative 
procedures for seeking relief and the documents that are required for making such 
claims. 

Mineral Concession Rules, 1960 

7.13 Mineral Concession Rules (MCR) stipulate that the “mining plan” shall 
incorporate a plan of the area showing the water courses, the limits of reserved and 
other forest areas, the density of trees, an assessment of impact of mining activity on 
forest land surface and environment including air and water pollution, details of 
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scheme of restoration of the area by afforestation, land reclamation, the use of 
pollution control devices and such measures as may be directed by the Central or the 
State Government from time to time. All these requirements are incorporated in an 
Environmental Management Plan (EMP), which forms an integral part of a mininE 
plan. 

Environmental Standards 
Background 

7.14 Environmental standards in any country must balance the costs and benefits of 
firm-level emissions standards, ambient concentration standards, and standards 
imposed on municipal facilities, such as wastewater treatment plants, offshore out- 
takes, or landfills. All of these pose difficult issues, and implicit economic, 
environmental, and social trade-offs. Standards are best assessed in light of good data 
on the average cost of compliance and of local ambient conditions. Following 
parameters are considered important for setting the standards: 

(a) Determination of acceptable risk; 

(b) Determination of population/objects to be protected; 

(c) Choice of control technology; 

(d) Economic considerations; and 

(e) Legislation for setting standards. 

Legislation 

Ambient Environmental Quality Standards 

7.15 The Indian Standard IS 2296 for Inland Surface Water was first introduced in 
1963 followed by a revision in 1974. Subsequently under the Water (Prevention and 
Control of Pollution) Act, CPCB has classified all the major rivers of the country 
based on the designated best use criteria (There are five Designated Best Use Classes 
from A to E) and the primary water quality criteria for sustaining these uses has also 
been specified. In 1994, CPCB has specified the National Ambient Air Quality 
Standards (NAAQS) for residential, rural, industrial and sensitive zones for the 
country as a whole (Annex 7.1). It is the responsibility of the respective State 
Government to ensure that the water quality criteria and ambient air quality objectives 
are met as per these specifications. This is primarily accomplished by making the 
effluent and emission standards stricter than prescribed by the Central Government. 

Minimal National Standards fMTNAS^ 

7.16 Setting up of standards for effluents and emissions is an important pre¬ 
requisite for prevention and control of pollution. In accordance with its mandate for 

ormulation of a nation-wide programme and co-ordination of activities of its 
counte^arts in the states, the CPCB has been engaged in evolving standards for 
m ustrial emissions and effluents. The industry-specific effluent standards, evolved 
at national level, are termed as “Minimal National Standards” (MINAS). This 
envisages treatment of all wastes to certain minimum standards, i.e. 
AS, even at locations where an industry could discharge untreated waste without 
a tenng the ambient water quality criteria. SPCBs are not expected to relax the 
inima National Standards. But, if the quality criteria of the ambient water at some 
stricter effluent quality, the SPCB shall so prescribe. This approach 
q^uality ^^b^ ^ t' pollution and envisages a steady progress in meeting the water 
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7.17 Accordingly, under Secdon 3 (I) of the EP Rules, the Central Government has 
specified the standards for emission, or discharge of environmental pollutants from 
the industries, operations or processes in Schedule I to IV. Schedule I is for selected 
industries which do not include mining projects. Schedule II is General Standards for 
discharge of pollutants including mining (Annex 7.2). Schedule III is Ambient Air 
Quality Standards in respect of noise (Annex 7.3). Schedule IV concerns emissions 
of smoke, vapour etc from motor vehicles, 

7.18 In early 1999, after detailed deliberations, CPCB has recommended ambient 
air quality standards, effluent standards and noise standards for coalmines in various 
coalfields (Annex 7.4). However, the Notification of these standards is still pending 
with MoEF. The coalmines have been divided into three categories: 

Category 1: New coal mines (Coal mines commenced operation after Dec. 1998). 
Category 2: Coal mines located in any coalfield other than Jharia, Raniganj and 
Bokaro coalfields. 

Category 3: Coal mines located in Jharia, Raniganj and Bokaro coalfields. 

7.19 Ambient Air quality standards of selected countries are given in Annex 7.5. 
The World Bank in their recent document titled “Pollution Prevention and Abatement 
- Handbook” has suggested guidelines for liquid effluents from coal mining and 
ambient noise in mining areas. These are given in Annex 7.6. When compared to 
standards applicable in India, it is seen that both standards in other countries and 
World Bank Guidelines have more stringent requirements. 

Occupational Health Standards in Coal Mines 

7.20 Dust is the major pollutant liberated by coal mining operations and allied 
activities. Exposure for 8 hours or more every day to the air borne dust exposes the 
workers to the risk of pneumoconiosis. While dust is harmful in general, the 
respirable fraction is the prime health hazard to the workers exposed to it. In India, 
some studies have been conducted to assess the dust level in the working environment 
and compare it with the standards. In opencast mines also due to increased 
mechanisation, dust pollution has increased and likely to be hazardous to the miners 
exposed. Control measures are essential to keep the dust within the prescribed limit. 
Responsible dust standards in some countries including India are given in Annex 7.7. 

7.21 Definition of respirable dust differs from country to country. In Indian 
Standards respirable dust is based on particulate below 10 micron size. In USA, it is 
defined for the particulates with a median aerodynamic diameter of 3.5±0.3 micron. 
EEC guidelines consider particulates of size 5 micron and below to be respirable dust. 

7.22 Occupational exposure limits to noise levels in different countries are given in 
Annex 7.8. 
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TOPICS FOR ANALYSIS 

7.23 The topics identified for analysis against the background of this legal 
framework are: 

(a) Site and environmental clearance for mining projects. 

(b) Restoration of degraded land in mining areas. 

(c) Environmental protection during closure of mines. 

(d) Monitoring and enforcement of various laws for environmental protection. 

7.24 Each of the above topic is analysed below for options to strengthen the 
legislation or procedural aspects, as appropriate. 

Site and Environmental Clearance 
Legislation 

7.25 To achieve the duel objectives of the protection and the improvement of the 
environment, a Notification under the Environmental Protection Act, on 
Environmental Impact Assessment (EIA) was issued by the MoEF in 1994. This 
Notification is India’s principal piece of legislation delineating the EIA process. 
Under this Notification, any expansion or modernisation of any activity (if pollution 
load is to exceed the existing one) or a new project, either in public or private sector, 
listed in Schedule I would require environmental clearance by the MoEF in 
accord^ce with the procedure specified in this Notification. Schedule 1 lists 29 
industries including mining projects but not mineral exploration projects. The 
Notification has identified 5 site-specific projects for which site clearance is required 
from the MoEF. The list includes mining projects and prospecting/exploration 
projects for major minerals in areas more than 500 ha. The Notification inter-alia, 
provides the following; 

(a) Site clearance for prospecting and exploration of major minerals in areas 
above 500 ha. 

(b) Site clearance for mining projects involving major minerals with leases in 
excess of 5 ha. in area. 

(c) Environmental clearance for mining projects involving major minerals with 
leases in excess of 5 ha. in area. 

Through another notification issued in April 1997 under the EPA, the MoEF has made 

“public hearing” mandatory for projects listed in the Schedule 1 of the EIA 
notification. 

Public Hearing 

7.26 The State Pollution Control Board (SPCB) must issue a notice for a public 
earing, which must be published in at least two newspapers widely circulated in the 

region of the project. One newspaper shall be in the vernacular language of the 
locality concerned. Suggestions, views, comments and objections of the public shall 
e invited within thirty days from the date of publication of the notification. All 
persons including bonafide residents, environment groups and others located at the 
project site/sites of displacement/site likely to be effected can participate in the public 
hewing They can also make oral/viritten suggestions to the SPCB. The panel for 
public hearing consists of the following members: 
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(a) Representative of the SPCB. 

(b) District Collector or his nominee. 

(c) Representative of State Government dealing with the subject. 

(d) Representative of Department of the State Government dealing with 
Environment. 

(e) Representatives of the local bodies such as Municipalities or Panchayats (not 
more than three). 

(f) Citizens of the Area nominated by the District Collector (not more than three). 

Requirements and Procedure for Site Clearance 
For orospecting/exploration projects 

7.27 For exploration project, site clearance is required from the MoEF. The 
application along with the prescribed environmental questionnaire, must be submitted 
to MoEF through the State level agency dealing with Mines. In the case of strategic 
minerals like fuel minerals, atomic minerals etc. the concerned Central Government 
Agency will forward the application with its recommendations. The MoEF will 
communicate its decision to the forwarding State/Central Government Agency which 
will be requested to ensure that the conditions governing the site clearance are 
complied with while granting of the lease. The information to be furnished covers 
briefly, the location of the project; features existing within the site and adjoining areas 
(within 10 kms); baseline environmental quality and details regarding the exploration 
project. A copy of the application form is given in Annex 7.9. 

For establishing a mining project 

7.28 For establishing a mining project, site clearance is required from the MoEF. 
The site clearance is for a sanctioned capacity and is valid for a period of 5 years for 
commencing the construction, operation or mining. A Public hearing is mandatory 
before submission of application form to the MoEF. The application for site clearance 
has to follow the same procedure as listed under an exploration project. The 
information to be furnished covers briefly the location of the project; features existing 
within the site and adjoining areas; environmental quality and flora and fauna; details 
regarding the mining project and resettlement and rehabilitation plan of displaced 
population. In addition, details of Public Hearing, NOC from SPCB and Mine Plan 
(approved by DOC) have to be submitted. A copy of the application form is given in 
Annex 7.10. 

Requirement and Procedure for Environmental Clearance 
For prosoecting/exploration projects 

7.29 There is no public hearing involved and no environmental clearance required 
for a prospecting/exploration project. 

For establishing a mining project 

7.30 The EIA notification provides for a two stage clearance for site specific 
projects like mining. Site clearance is given in the first stage, as described above, and 
the final environmental clearance in the second stage. As a Public Hearing is 
mandatory both for obtaining site clearance and for environmental clearance, it is 
presumed that in one public hearing both these aspects could be covered. In 
summary, it is observed that four clearances are required for establishing a mining 
project: 
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(a) Site clearance from the MoEF 

(b) Environmental clearances 

(i) Consent under the Water (Prevention and Control of Pollution) Act and the Air 
(Control and Prevention of Pollution) Act from the SPCB 

(ii) Clearance from the MoEF if forest land is involved 

(iii) Clearance of the El A for the project from MoEF. 

Figure 7.1 gives the procedural framework for the environmental clearance for 
establishing a project. 

7.31 After obtaining clearance under items (a) and (b)(i) above* the project 
proponent can submit the application in the prescribed form along with the required 
documents to the MoEF for environmental clearance. A copy of the application form 
is given in Annex 7.11. The application should be accompanied by the following 
documents/approvals: 

(a) Site clearance from MoEF 

(b) NOC/Consent letters from SPCB 

(c) Mining plan approval from DOC 

(d) EIA report (which includes EMP) 

(e) Filled in questionnaire for environmental appraisal of the project (copy given 
in Annex 7,12) 

(f) Comprehensive rehabilitation plan, if more than 1000 people are likely to be 
displaced, otherwise a summary plan would be adequate. 

(g) Commitment regarding availability of water and electricity from the 
competent authority 

(h) Approval of Chief Controller of Explosives (where applicable) 

7.32 In MoEF, a Committee of Experts, (Annex 7.13) having a composition as 
specified in Schedule III of the EIA Notification examines the proposal. The 
assessment shall be completed within a period of ninety days from receipt of the 
requisite documents and data from the project proponent and completion of public 
hearing. The decision shall be conveyed within thirty days thereafter. It should be 
noted that, if forestry clearance under the Forest (Conservation) Act is involved, the 
environmental clearance will be issued only after the forest clearance is given by 
MoEF. 

For commencement of mining operation 

7.33 After establishing a mining project, and prior to the commencement of 
production, the project authorities have to apply to the relevant SPCB, in the 
prescribed forms, along with the prescribed application fee for the following; 

(a) Consent to operate for discharge of effluent under the Water Act, 1974 

(b) Consent to operate for emissions under the Air Act, 1981 
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Figure 7.1 

Figure 7.1: Environmental clearance - Procedural Framework for Establishing a 

Mining Project - Two Stage process 


STAGE I - 
SITE CLEARANCE 


STAGE II - 
ENV. CLEARANCE 
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During operation of the mining project 

7.34 The following procedural requirements need to be complied with while the 
project is in operation: 

(a) Apply to the SPCB for renewal of Consent to Operate for discharge of 
effluents before the expiry of the specified time. 

(b) Apply to the SPCB for renewal of Consent to Operate for emission before the 
expiry of the specified time. 

(c) Submit to the SPCB the Water Cess Return at specified intervals. 

(d) Submit to the SPCB the Environmental Statement every year before 30“’ 
September, for the previous financial year. 

(e) Comply with the consent/authorisation conditions, as specified. 

(f) Comply with the prescribed effluent/emission standards. 

(g) Comply with conditions imposed by MoEF while granting environmental 
clearance for the project. 

(h) Comply with all provisions in the approved mine plan. 

(i) Comply with DGMS stipulations. 

Environmental Impact Assessment 

7.35 Preparation of EIA should start along with the preparation of the feasibility 
report. If tlie requirements of EIA are built into the feasibility report, the project 
proponent’s task becomes easier while approaching financial institutions as well as 
impact assessment agency (MoEF). All efforts should be made to integrate 
environmental concerns into the project from the conceptual stage itself. This can be 
achieved by collecting data for the EIA throughout the prospecting stage and during 
preparation of the feasibility study. The preparation of the EIA involves the following 
steps: 

(a) Collection of baseline data from both primary and secondary sources. 

(b) Identification of the impacts of the project taking into account the topography 
of the area and climatic conditions. 

(c) Prediction of the impacts based on mathematical models, empirical assessment 
and past experience. 

(d) Evaluation of the impacts 

(e) Preparation of an environmental management plan (EMP) to reduce the 
impacts of the project to the barest minimum. This results in: 

(f) Quantification of the financial cost of mitigation measures and preparation of 
monitoring plan for the implementation of mitigation measures. 

Issues and Options 

7.36 Important issues and options relating to site and environmental clearances are: 

(a) Possible failure to obtain site clearance from MoEF for establishing a mining 
project after significant investment in exploration. This risk could be reduced, but not 
eliminated, if DoC and MoEF were to identify and make available to the public 
detailed information with regard to areas where site clearances for mining activities 
will never be considered/granted. It is suggested that this information should 
preferably be put into a GIS (Geographic Information System) and be made available 
to local and foreign investor through the Internet service. 
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(b) Consents from the SPCB under the Water (Prevention and Control of 
Pollution) Act and the Air (Prevention and Control of Pollution) Act are not being 
processed in a timely manner The time limits for issue of consent as specified in 
Subsection 7 of Section 25 of the Water (Prevention and Control of Pollution) Act and 
Sub-section 4 of Section 21 of the Air Act (within 4 months) is not being adhered to. 
Consideration should be given to the concept that the consent shall, unless given or 
refused earlier, be deemed to have been given unconditionally on the expiry of the 
specified time period. 

(c) The Public Hearing, a useful and valid concept, is becoming a tool in the 
hands of vested interests that extend the scope of the hearing beyond environmental 
matters. Options to resolve this problem include: 

• Chairman of the panel should be the Chairman of the respective SPCB 

• An expert on EIA should be included in the panel for public hearing 

• Ensure strict compliance with the hearing agenda. The agenda must be limited 
to environmental matters'^'’. This should be made clear in the notification of the 
hearing and enforced by the Chaimian. 

• Limit participation in the hearing to invited parties. 

(d) One of the reasons for delay in processing of applications for environmental 
clearance is the poor quality of the EIA Reports often prepared by consultants who 
have neither expertise nor experience in this field. Project proponents will, therefore, 
be well advised to pay special attention to this aspect. 

(e) The MoEF, by a Notification issued in April 1997 [under the EPA] has 
delegated certain powers to the State Governments in relation to environmental 
clearance of thermal power plants/projects specified in Schedule 1 of the Notification. 
The State Government should follow the same procedure as followed by MoEF in the 
environmental clearance process. They would appoint an expert committee for EIA 
of the project. The power plants covered under the notification are co-generation 
plants, coal based plants up to 250 MW using conventional technologies and up to 
500 MW using fluidised bed technology and gas/naphtha based plants up to 500 MW. 
It is suggested that similar powers could be delegated to the State Governments for 
environmental clearance of mining projects under broad guidelines to be framed by 
the Central Government. 

Practice followed in other countries 

7.37 In many of the major coal producing countries, there is legislation which 
provides for Environmental Impact Assessment or statement before the grant of a 
mining lease. Public Hearing is also mandatory in many countries. In USA, Australia 
and Canada the state governments have powers for issuing environmental clearance 
for mining projects. Details for some countries are given in Annex 7.14. 

Recommendations 

7.38 It is recommended that: 


The definition of “environmental matters” is unclear. As indicated requirements for environmental 
clearance in para. 7.31 include a “rehabilitation plan”, this topic is implicitly included in the topics for a 
Public Hearing, 
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• DOC and MoEF should identify and make available to the public detailed 
information with regard to areas where site clearances for mining activities 
will not be granted. 

• As is the practice in many countries, States should be encouraged to play a 
greater role in the environmental clearance process. The Central 
Government should delegate power to the state governments for 
environmental clearance of mining projects. Guidelines should be framed by 
the Central Government. 

• To enable the States to play a greater role in the environmental clearance 
process, a sustainable solution lies in strengthening the SPCBs. This involves 
staff training, especially in the areas of environmental laws and regulations, 
coal mining and processing operations and associated environmental issues, 
pollution prevention and control measures, evaluation of environmental 
impact assessments, etc. and creation of environmental baseline information 
(which also helps SPCB staff evaluate the information presented by mining 
project proponents). 

• The time limit as specified in Sub-section 7 of Section 25 of the Water 
(Prevention and Control of Pollution) Act and Air Act for issue of consents 
should be strictly followed by the SPCB. 

• To improve the quality of EIA reports prepared by the consultants the MoEF 
should circulate revised guidelines for preparation of EIA report for mining 
projects 

Restoration Of Degraded Land In Mining Areas 
Policy and Legislation 

7.39 The environmental concerns of the Central Government has found expression 
in many documents such as the National Forest Policy, the National Conservation 
Strategy and the Policy Statement for Abatement of Pollution. The Policy Statements 
and legislation, which control restoration of degraded land in mining areas, are as 
follows: 

(a) The National Conservation Strategy and Policy statement issued by the MoEF in 
1992, has laid down clear directives on reclamation of lands damaged by mining 
operations 

(b) In the environmental clearance approved by MoEF, conditions are laid down 
among others, on reclamation of damaged land due to mining operations. 

(c) The consent letters issued to mining operators by SPCB lays down specific 
conditions relating to reclamation of land from the point of view of 
environmental protection of the area (under Air Act) 

(d) CIL has enumerated its policy on land reclamation in mining"*^ areas. 

(e) The Mineral (Conservation and Development) Rules have a chapter on 
environment that adequately covers all aspects including reclamation and 
rehabilitation of land. However, coal and lignite mines were excluded from 
these Rules in April 1991. 

Background 


Refer to Annex 2.2 of World Bank Staff Appraisal Report, Coal sector Environmental and Social 
Mitigation Project, 1996 
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7.40 The most serious impact of mining operations is on the land. The extent of 
land degradation varies and is influenced by topography, geology, nature of soil and 
method of mining. The degradation of land in mining areas can be divided under three 
categories. 

(a) Abandoned coal mines (from past mining operations) 

(b) Current mining operations 

(c) Future mining operations 

Abandoned coal mines 

7.41 Earlier most of the coal mines in India were underground mines and mostly 
operating in Jharia and Raniganj coalfields. There are more than 500 abandoned 
mines in these coalfields. There are many subsided areas, which cover about 10,000 
ha. of land. In addition, overburden and spoil dumps also occupy large areas of land 
(1100 ha). A large number of fires have also degraded large areas (2330 ha), of land 
in these coalfields. 

7.42 In 1988, the MoC constituted an Expert Committee on Restoration of 
Abandoned Coal mines. The Committee examined the status of the abandoned coal 
mines in the country and decided on the priorities to be followed in the selection of 
abandoned mines where restoration work can be taken up. A document titled 
“Environmental Restoration of Mined-out Areas - Broad Estimates" prepared by the 
CMPDI provided the background material for the committee’s work. CMPDI in its 
report has proposed filling in the pits in the worked out opencast mines and the 
depressions in the subsidence areas with material available in overburden dumps. A 
second stage would involve levelling the surface, bringing in topsoil from outside and 
providing fertilisers to encourage biological reclamation. The total estimated cost 
involved for this approach was Rs.l241 Crores (1986 estimates). The committee, 
while differing with CMPDI’s approach, has recommended the following: 

(a) A reclamation strategy should be adopted that does not involve anything more 
than simple land scraping and greening, without elaborate filling in the 
cavities and depressions e.xccpt where cracks have appeared and in the fire 
areas. 

(b) Reclamation costs of mined areas should be subsidised through imposition of 
a “Reclamation Cess”. 

(c) The coal companies be legally empowered to enter upon and undertake 
reclamation operation and in suitable cases, own the land. Such reclaimed 
land may be allowed to be sold, provided it is put to use consistent with the 
land use plans of the state. 

Issues and Options 
Leuislation 

7.43 The extremely degraded land condition in old abandoned mines is mainly due 
to the following factors: unscientific mining in the past, lack of legislation, and 
ineffective enforcement of the provisions in the Coal Mines Regulation. After the 
nationalisation of the coal mines, the responsibility / liabilities of the previous owners 
have ceased to exist. Therefore the rehabilitation of old abandoned mines should now 
be the responsibility of the Central Government. This involves three issues namely, 
the need for restoration, legislation and finance. Once a decision is arrived on the 
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restoration of the areas, the following legislative changes are required: 

(a) Incorporate the requirement for restoration of old abandoned mines into the 
Coal Mines (Conservation & Development) Rules. 

(b) Levy an excise duty on coal production specifically for restoration of 
abandoned coal mines (as is the practice in U.S.A.). 

7.44 The need for restoration of abandoned coal mining areas and the amount of 
excise duty to be levied have to be assessed through a detailed study which should 
include a cost benefit analysis. The study should critically review the following 
points: 

(a) Do the benefits derived from the restoration of these mines exceed the cost of 
restoration? 

(b) Does it make sense spending more funds for these old abandoned mines given 
other priorities in India? 

7.45 It was reported by DoC that they have recently started allocation of some fund 
collected under the Excise Duty on coal, for carrying out reclamation of abandoned 
mines in Jharia and Raniganj Coalfields. The DoC approached the respective State 
Governments to make use of the fund. 

Current and Future Mining Operations 
Legislation 

7.46 Consent letters issued by SPCB and environmental clearance letters issued by 
MoEF for individual projects specify conditions for land reclamation. A copy of the 
general conditions and specific conditions imposed by MoEF on clearance of a typical 
opencast project is given in Annex 7.15. In practice, it is observed that violation of 
the stipulated conditions (for land reclamation) are common in many mines. The 
current legal framework appears to be weak and therefore, it is suggested that specific 
requirements under legislation for the reclamation of land disturbed by coal mining 
would be more useful. There are two options to remedy this state of affairs: 

• Incorporate the requirement for reclamation of land into the Coal Mines 
(Conservation and Development) Rules 1975. The prescribed legislation should 
hold the mining company solely responsible for the restoration of degraded l 2 ind. 

• Extend the Minerals (Conservation and Development) Rules 1988 to the coal 
sector. 

This option appears to require only a simple amendment to the MCDR but it raises the 
question of the basis of the prior decision to exclude coal from the scope of these 
Rules. 

Reclamation Trust Fund/Performance Security Bond 

7.47 Before granting a mining lease the authorities (MoC/State Government) 
should be satisfied that the operator has the ability and has made necessary financial 
provisions for rehabilitation of disturbances caused by mining. This amount may be 
placed in a separate fund - “Reclamation Trust Fund / Performance Security Bond”, as 
being followed in other countries. The amount of bond is calculated on the possible 
costs of compliance with lease conditions. Most of these costs relate to rehabilitation 
of land. Bonds can be progressively reduced as post mining rehabilitation progresses, 
but can also be held for failure to meet the requirements. The amount of bond is 
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constantly under review. If the licence holder does not fulfil the obligations of the 
license, the bond amount may be used towards the cost of fulfilling such obligations 
by the government authorities. The modalities for raising and managing the Trust 
Fund requires careful examination by the MoC in consultation with MoEF, State 
Government and the mining company. [It was reported by one of the SPCBs that a 
“Bank Guarantee” of 2% of the value of capital investment for the project is taken 
from the prospective proponent at the time of issue of consent for establishment 
(CFE). This is to ensure that the project authorities would implement the conditions 
stipulated in CFE.] 

Practice followed in other countries 

7.48 Land reclamation in coal mines is administered under the Federal/State laws in 
all the major coal producing countries. A reclamation trust fund / performance 
security bond has to be provided by the project proponent before the grant of a mining 
lease in all the countries except in U.K. and U.S.A. In all the countries the cost of 
reclamation of land has to be borne by the operator of the mine. Details for some 
countries are given in Annex 7.16. 

Recommendations 

7.49 It is recommended that the following provisions be made: 

• Incorporate the requirement for reclamation of land into the Coal Mines 
(Conservation and Development) Rules 1975. 

• Establish some from of “Reclamation Trust Fund/Financial Guarantee 
/Performance Security Bond” as has been done in other countries. 

• The Reclamation Trust Fund/Financial Guarantee / Performance Security 
Bond should be a pre>requisite before the grant of a mining lease. 

• Modalities for raising and managing the trust fund requires careful 
examination by the DoC in consultation with MoEF, State Governments and 
the mining industry. 

• The rehabilitation of old abandoned mines and areas should be the 
responsibility of the Centre / State Governments. This could be financed by a 
levy of excise duty on coal production. A study should be undertaken to 
critically examine the need for rehabilitation of old abandoned mines 
including a cost-benefit analysis. Incorporate the requirement for restoration 
of old abandoned mines into the Coal Mines (Conservation & Development 
Rules). 

Mine Closure 

Background 

7.50 Planning for closure can generate benefits at two levels: First, at the level of 
the local community or region; and second, at the level of the mining company. 
Closure of mines, in the absence of any systematic planned closure process, may have 
serious consequences for local communities because of their dependence on a 
livelihood provided by the mining activity. A forward looking approach can involve 
developing viable economic alternatives, transforming mined land for productive 
purposes such as for growing cash crops, and possibly timing new mining projects in 
the region to follow on consecutively. It can also provide the framework for the 
psychological adjustment to unemployment. Planning for closure can enable the 
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region’s resources to be mined in a manner that does not result in a net 
impoverishment at the close of mining operations and avoid damage to ecosystems 
that have a positive value to local communities and business activities. The benefits of 
planning for closure to a mining company are that it: 

(a) Ensures that stocks of water, air, land (components of the natural environment 
necessary for production) are available for future operations. 

(b) Provides a healthy environment for miners to work and live thereby 
maintains/increases the productivity of the workers. 

(c) Reduces the extent and expense of final restoration. 

(d) Reduces future risk of more strict regulation. 

(e) Improves the company’s profile and track record in environmental matters. 

(f) Reduces tensions and conflicts with local communities. 

7.51 The attractiveness of the concept of planning for closure as a whole life-cycle 
approach by managing the environmental impacts from mining from development 
through operations to closure is rooted in the time factor. The greater the time lapse 
between the occurrence of environmental damage and its restoration, the greater (in 
most cases) will be the resources (both human and financial) necessary for addressing 
the problem. 

Legislation 

7.52 Presently there is no specific legislation in India, which covers the 
requirements for environmental protection during the closure of a mine. However, 
MoEF, while giving environmental clearance for a project may specify/approve plans 
for reclamation work to be carried out on closure of mines as indicated in the 
EIA/EMP of the project. Recently MoEF has introduced a system of demanding a 
closure plan from the mine operators, which should be submitted 5 years before actual 
closure of mining operations. 

7.53 Under the Coal Mines Regulations, 1957 there are some formalities to be 
fulfilled like fencing, protective work etc. 

Practice followed in other countries 

7.54 In Queensland, Australia, draft guidelines have been prepared for 
environmental management for mining projects which include guidelines for site 
decommissioning. These cover safety and environmental aspects and post-closure 
monitoring requirements. In U.S.A. the mine closure plan document is prepared based 
on an understanding between the government and the company. In South Africa also, 
mine closure plan is a part of the environmental management plan. If all commitments 
are fulfilled, the authorities issue a closure certificate. Details for some countries are 
given in Annex 7.17. 

Issues and Options 

7.55 To be successful, mine closure requires considerable planning. Mine closure 
and post-closure management should be a part of the environmental management plan 
derived from the environmental impact assessment. TTierefore mine closure and post 
closure management should be planned before the start of the mining operation. 
Legislation should be promulgated to ensure this long term planning. Proper planning 
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of a site, with a view to considering possible end-uses and future reclamation needs, 
may save considerable expenditure in the future. 

7.56 The identified issues are as follows; 

(a) Adequate attention has not been given to the issue of environmental protection 
on closure of mines. Closure of mines involves safety, environment and social 
aspects, which need a comprehensive study. In India, there are too many 
examples of abandoned mines both in the coal and non-coal sector. 

(b) There are no detailed guidelines on de-commissioning of a mine site and also 
post closure-monitoring programmes. 

R ecommendaiions 
1.51 It is recommended that: 

• The MoEF should bring out detailed guidelines on de-commissioning of a 
mine site and also post-closure monitoring programmes. 

• Legislation should be promulgated under the Coal Mines (Conservation & 
Development) Rules or under the Environment (Protection) Act to ensure 
planning for closure before the start of the mining operations. 

• For new mines and operating mines, the cost of closure should be borne by 
the operator. 

Monitoring and enforcement 

Legislation 

7.58 Environmental clearances issued by MoEF are subject to implementation of 
stipulated environmental safeguards. These conditions are implemented, inter alia, 
under the provisions of Water Act 1974, the Air Act 1981, the Environment 
Protection Act, 1986, and PLI Act, 1991 along with their amendments and rules. 
Monitoring of cleared projects is undertaken by the Regional Offices of MoEF 
functioning at Shillong, Bhubaneshwar, Lucknow, Bhopal, Bangalore and 
Chandigarh. The primary objectives of such a procedure is to ensure adequacy of the 
suggested safeguards and to undertake mid-course corrections, if required. 

7.59 The implementation of the environmental requirements imposed as a condition 
of project clearance at any coal mine is the responsibility of the operator of that mine. 
Failure to comply with the requirements exposes the operator to withdrawal of 
consent, which may result in closure of the operation. In addition, penalties under the 
appropriate environmental legislation can be imposed on defaulting units. 

7.60 The legislation adequately covers the monitoring and enforcement 
requirements for a project and also for an area/region which normally has a number of 
projects. However, in India, majority of environmental laws operate on the 
“Command and Control” regime and there is a lack of accountability of both the 
enforcement agency and the project authority. This has led to the deterioration of 
environmental quality in meiny areas in the country. 

7.61 The above conclusion reflects the Supreme Court judgement in the case of 
M.C. Mehta Vs. Union of India (1987) 4SSC 463: AIR 1988 SC 1037. In this case, 
the Supreme Court regretfully observed that not much had been done under the 
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Environment (Protection) Act by the Central Government to ‘stop the grave public 
nuisance caused by the tanneries discharging trade effluents at Jaijamu area in Kanpur 
into the river Ganga. Life, public health and ecology have priority over 
unemployment and loss of revenue to State problems. To defend and improve the 
human environment for present and future generations has become an imperative goal 
for mankind. Court is entitled to issue appropriate directions in such cases of public 
nuisance and wrongful acts affecting the public. 

7.62 Environmental management is a continuous process that consists of three 
interconnected requirements: (a) the collection and analysis of relevant data; learning 
from world-wide “best practices’” and incorporating these in the planning and 
formulation of policy including the setting of standards; (b) the effectiveness of the 
administration of environmental institutions; and (c) programme implementation and 
monitoring to ensure active compliance with established laws and standards. Details 
for some countries are given in Annex 7.18. 

7.63 An eissessment of India’s environmental management system suggests that 
weaknesses are evident at each of the three main steps and every administrative level 
i.e. Centre, State, and District (municipality and panchayat). 

Issues and Options 

7.64 This situation raises a number of issues with respect to monitoring and 
enforcement. These include: 

(a) Ineffective enforcement of the laws and conditions attached to the permission to 
operate a mine. There are two options to address this issue. 

• Strengthen the enforcement agencies to the extent that they carry out their 

responsibilities in an effective manner. While this option is self-evident it 
requires significant budget resources for manpower, training and 
equipment. A technical assistance project titled “environmental 
management capacity building” for India, funded by the World Bank is 
presently under implementation by MoEF. 

• Establish a new enforcement system/agency. The idea of an independent 

monitoring agency has been suggested. It is unclear why the existing 
agencies are not “independent” or why it would be any more effective than 
the currently responsible agencies. 

(b) Enforcement is hampered bv inordinately drawn out legal proceedings should 
the enforcing agency elect to act on violations. This problem appears to be 
inherent in the Indian legal system. The Supreme Court of India has 
recommended the establishment of the following for speedy disposal of cases 
relating to environment. ' 

• “an Ecological Sciences Research Group, consisting of independent, 
professionally competent experts in different branches of sciences and 
technology, who would act as an information bank for the court . This is 
only an advisory group and has no executive powers. 

• “Environment Courts on a regional basis with one professional judge and 
two experts drawn from the Ecological Sciences Research Group, with a 
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right of appeal to the Supreme Court from the decisions of the Environment 
Court. Environmental courts have been set up in some regions. 

(c) There is some overlapping of jurisdiction of different agencies . Presently the 
concerned agencies for monitoring and enforcement are the SPCBs and MoEF 
(through its regional office). Both agencies are empowered to enforce the various 
laws applicable to air» water and land. To avoid overlapping of functions, the 
options are that the monitoring and enforcement is carried out by the SPCBs 
only. 

(d) Monetary penalties are nominal. The penalty for contravention of the provision 
of the Act, Rules etc. (Water Act, Air Act) is imprisonment for a term ranging 
from One and a half to Six years with fine. The amount of fine is not indicated in 
these Acts. The penalty for Contravention of the provisions under the EP Act is 
imprisonment up to 5 years or with fine up to 1 lakh rupees or with both. In case 
contravention continues additional fine to the extent of Rs.5000 for every day 
during which such contravention continues after the conviction for the first such 
contravention. Monetary penalties as presently legislated are so small that it 
would often be in the interest of the mine operator to continue to pollute and pay 
the daily penalty. (This analysis assumes that the authorities will not exercise the 
imprisonment option in the short-term.) 

(c) Provision is made for environmental mitiuation costs in public sector coal 
projects. However, it is reported that the expenditure on environmental control 
measures are not separately booked (under a separate head in the book of 
accounts). It is suggested that the expenditure on controls and other measures for 
environmental protection should be booked under a separate accounting head. 
This would become extremely relevant once the system of adopting a 
Reclamation Trust Fund/Performance Security Bond for all mining leases is 
legislated and brought into practice. 

(f) Ambient Quality Monitoring. It should be noted that a polluter contributing to 
the degradation in ambient quality should be required to (i) monitor its 
environmental discharges, (ii) monitor ambient (air and water) quality in the area 
of influence, and (iii) validate the environmental quality through modelling. 
However, a difficulty arises in assigning responsibilities Ibr tlic degradation in 
environmental quality if many polluters are conlribulors to lliis problem. The 
first issue is who should monitor the ambient quality. 7 he periodic assessment of 
environmental quality in identified environmentally stressed areas should the 
responsibility of the State Government. Each polluter should conduct the 
ambient quality monitoring (within their area of influence) with the SPCB doing 
some validation of measurements by polluters and additional monitoring of other 
areas impacted by the pollution. The second issue is who should pay for the 
regional environmental assessment. It is suggested that funds should be provided 
by the State/Central Government. The funds should cover SPCBs’ (or its 
consultant’s) expenses for environmental monitoring, modelling, data evaluation, 
and report writing. The basis for this recommendation is the difficulty in 
implementing the ‘Tolluler Pays Principle” concept for generating funds. The 
coal companies could be directed to prepare status of environmental report in 
major operating areas once every year. This could form a part of the reporting 
requirements by MoEF. 
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Recommendations 

7.65 It is recommended that the following measures be taken: 

• Strengthen the enforcement agencies to the extent that they carry out their 
responsibilities in an effective manner. The state government may take 
advantage of the on-going project in “Capacity Building” being implemented 
by the MoEF. 

• To avoid overlapping of functions, the monitoring and enforcement of laws 
should be the responsibility of SPCBs. 

• Monetary penalties should be increased substantially since, as presently 
legislated, they are so small that it would often be in the interest of the mine 
operator to continue to pollute and pay the daily penalty. 

• Cumulative impact monitoring in an area should be the responsibility of the 
State Pollution Control Boards. The funds for such studies should be 
provided by the Central/State Government. 

• The coal companies should be directed to prepare status reports on 
environmental matters in major operating areas once every year. This 
should form a part of the reporting requirements by MoEF. 

• As directed by the Supreme Court, the setting up of Regional Environmental 
Courts should be expedited. 
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VIII. FORESTS 


INTRODUCTION 

8.01 The Indian Forest Act, 1927 enacted during the British rule, aimed “to 
consolidate the law relating to forests, the transit of forest produce and the duty 
leviable on timber and other forest produce”. This Act deals with reserved forests, 
protected forests, village forest and control over non-government forests. It gives a 
comprehensive definition of ‘forest produce’. Section 26 (1) lists acts prohibited in 
reserved forests, which includes clearing or breaking any land for any purpose. 

8.02 After independence, a Forest Policy was formulated in 1952, which aimed at a 
forest coverage of one third of the total land area of the country. In spite of the policy, 
extensive diversion of forest land for non-forest purposes took place over the years. 
Based on available information, the total forest area diverted for non-forestry 
purposes between 1950 and 1980 was 4.5 million ha. i.e. at an annual rate of 0.15 
million ha. In order to regulate the unabated diversion, the Constitution was amended 
in 1976 (Forty Second Amendment) which inscribed “Forests” under a new item 17A 
in the Concurrent list of the Seventh Schedule to the constitution. Subsequently the 
Forest (Conservation) Act was enacted in 1980 as a long felt measure to protect and 
conserve forests. These measures resulted in considerable reduction of diversion of 
forest area for non-forestry purposes. The current rate of diversion is about 20000 ha / 
annum. 

POLICY AND LEGISLATION 

8.03 The major Acts and their rules, guidelines, and policies which directly apply to 
the management of the Forests and Wildlife are: 

(a) Indian Forest Act, 1927 

(b) Wildlife Protection Act 1972 (as amended up to 1991) with its many Rules. 

(c) Forest (Conservation) Act 1980 

(d) Forest (Conservation) Rules 1981 

(e) Environment (Protection) Act 1986 and Rules (Discussed under the Environment 
Section). 

(f) National Forest Policy 1988 

8.04 In addition the Supreme Court has taken several decisions which have a 
bearing on forestry and wildlife matters. 

Forest (Conservation) Act 1980 and Rules 1981 

8.05 The Forest (Conservation) Act 1980 (FCA) which is applicable to the whole of 
India except Jammu and Kashmir places restriction on the dereservation of forests or 
use of forest land for non-forest purposes. The FCA appears to provide an adequate 
structure for the preservation of the forest resources of India. The FCA seeks to 
restrict the powers of State Governments in respect of dereservation of forests and use 
of forest lands for non-forest purposes. To this end, it has created an Advisory 
Committee in the Ministry of Environment and Forests (MoEF), Government of 
India, to oversee the implementation of the statute. 
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8.06 One of the shortest enactment with only five sections, the FCA provides, by 
virtue of Section 2, that notwithstanding anything contained in any other law for the 
time being in force in a State, no State Government or other authority shall, except 
with the prior approval of the Central Government, make any order directing. 

(a) dereservation of a reserved forest; 

(b) use of “any forests land” for any “non-forest purpose”; 

(c) assignment of “any forest land” to any private person or entity not controlled by 
Government; and 

(d) clearing of “any forest land” of naturally grown trees, for the purpose of using it 
for reforestation. 

8.07 The Forest (Conservation) Rules, 1981 (FCR) empower the Central 
Government to constitute a seven member committee (three from the Ministry of 
Environment and Forests, one from the Ministry of Agriculture and three “eminent 
environmental scientists” (Rule 2 A). The Committee advises the Central 
Government on proposals made by a State Government for diversion of forest land. 
The Rules contain a detailed format to be followed by the State Government while 
making a proposal for approval of the Central Government. It requires the State 
Government to specify, among other things, the usual project details, location, details 
of forest land involved (legal status, details of flora and fauna, density, vulnerability 
to erosion, existence of national park, wildlife sanctuary etc., rare/endangered species 
of flora or fauna obtained in the area, nature of fauna habitat), details of displacement 
of people due to the project, details of possible impact of the project on the forest land 
(for mining project, there is a requirement of a reclamation plan), cost benefit 
analysis, and a detailed opinion of the Head of the Forest Department on matters like 
the status of forest produce, dependence of rural population on forest, and “the 
economy and livelihood of the tribals and backward communities”. 

Wildlife Protection Act 1972 (amended up to 1991) 

8.08 The Act as amended up to 1991 prescribes protection of animals and regulates 
their improvement. The Act is very rigid and is supported by various Supreme Court 
decisions. It is difficult to obtain diversion of forest rich in wildlife, or coming in the 
pathway of wild animals etc. In case of sanctuaries and National Park, diversion is not 
generally allowed unless the project is of national importance and no other alternative 
is available. In such cases the no objection has to be initially accorded by the Indian 
Board of Wildlife and the State Legislature before consideration by MoEF for 
diversion. 

The National Forest Policy 1988 

8.09 The National Forest Policy 1988 has given greater emphasis to the 
conservation and ecological aspects of forest, wildlife, and environment. The salient 
features of the new Forest Policy are: 

(a) Maintenance of environmental stability through preservation and restoration of 
ecological balance. 

(b) Conservation of the natural heritage of the country by preserving the remaining 
natural forests and protecting the vast genetic resources for the benefit of 
posterity. 
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(c) Meeting the basic needs of the people, especially fiielwood, fodder and small 
timber for the rural and the tribal people. 

(d) Maintaining the intrinsic relationship between forests and the tribal and other 
poor people living in and around forests by protecting their customary rights and 
concession on the forests. 

Supreme Court Decisions 

8.10 As per the order of the Supreme Court, tenancy/Govt. land recorded as “Jungle 
Jhari’V Chote Bore Jhar Ki Jungle etc. in the revenue record are to be treated as forest 
land and as such will attract the provisions of the Forest (Conservation) Act, 1980. 
To process this type of land, a “no objection” certificate from the respective Deputy. 
Commissioner of the District is required. The Supreme Court order has resulted in 
making the implementation of the Forest (Conservation) Act more rigid. The Supreme 
Court, in its order, has directed the State Governments to take the following actions: 

(a) State Government should constitute an Expert Committee to identify the 
Government land which are Forest (Order dated 12.12.1996). 

(b) State Government should forward all complete pending applications within a 
period of 2 (two) weeks. Application received hereafter would be forwarded 
within two weeks. Central Government shall dispose of all such applications 
within six weeks. If delayed. Central Government may consider the grant of 
working permission, (order dated 4.3.1997). 

TOPICS FOR ANALYSIS 

8.11 The role played by the FCA in bringing down the rate of forest diversion 
cannot be overlooked. The implementation of this Act, however, needs to be 
streamlined so that the delays in taking decisions could be avoided. Some of the 
topics identified for detailed analysis against the background of the legal framework 
are: 

(a) Diversion of Forest Land 

Preparation and Submission of Proposals 
Clearance Process. 

(b) Compensatory Afforestation 

(c) Forest Compensation (Cost-benefit Analysis) 

(d) Schedule of Lands 

8.12 As indicated earlier, the subject of Forests is in the “Concurrent” list of the 
Constitution of India, and as such forest lands are directly controlled by the State 
Governments. In view of the diversity of perceptions of different States, it has been 
decided to list out the options for v 2 irious issues and only in certain prescribe specific 
recommendations. As the whole objective of this exercise is to streamline the 
procedural aspects of the Forest Conservation Act, the Central Government and the 
States can adopt various options according to their institutional capacity and needs. 

Diversion of Forest Land 
Background 

8.13 Mining including underground mining is a non-forestry activity. Therefore, 
prior approval of the Central Government is essential before a mining lease is granted 
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in any forest area. The FCA applies not only to the surface area, which is used in 
mining but also the entire underground mining area beneath the forest. For 
underground mines, except for some areas required for opening of the mine and 
infrastructure needs, where trees are felled, the remaining area is not disturbed and the 
trees are not removed. MoEF, while approving diversion of forest area, do not insist 
on compensatory afforestation for underground mining below 3 meters depth in forest 
land. However in specific cases, MoEF may insist on a scientific study to be carried 
out in the area before granting exemption for compensatory afforestation. 

8.14 A renewal of an existing mining lease in a forest area also requires the prior 
approval of the Central Government with respect to forest matters. Continuation or 
resumption of mining operation on the expiry of a mining lease without prior approval 
would amount to contravention of the FCA. 

8.15 No mining activity is permitted in National Parks and Wildlife Sanctuaries. 
All proposals involving forest land more than 20 ha. in plains and more than 5 ha in 
hills must be accompanied by a cost-benefit malysis to determine whether diversion 
of the forest land for non-forestry use is in the overall public interest. The parameters 
according to which the cost aspect will be determined and the parameters for 
assessing the benefits accruing are given in MoEF document. If the project involves 
displacement of people, a detailed rehabilitation plan shall be submitted along with 
the proposal. The SC and ST population should be separately considered and a plan 
for their rehabilitation should be in cognisance with their socio-economic, cultural 
lifestyle. 

Preparation and Submission of Proposals 

8.16 Every State Government or other authority seeking the prior approval under 
Section 2 shall send its proposals to the Central Government in the form appended to 
the Forest (Conservation) Rules, 1981 (Rule 4). The proposal for release of forest land 
for mining projects requires elaborate information, which the user agency has to 
collect from many departments of the State Government. The detailed information 
has to be submitted to the DFO, complete in all respects including maps in the 
prescribed form After receipt of the complete information, the DFO will inspect the 
proposed area to be diverted, surrounding forest area and compensatory afforestation 
land for an assessment. If the area to be diverted contains good forest area of over 0.4 
density, then the site is inspected by the Conservator of Forests. The DFO forwards 
the proposal with his recommendations and comments to the PCCF through a 
hierarchy of officers. Forest area required for safety zone for mining operations do not 
form a part of the forest area proposal for diversion. 

8.17 All proposals relating to diversion of forest land up to 20 ha must be sent by 
the concerned State Government to the concerned Regional office of the MoEF. The 
proposals are examined by the Chief Conservator of Forests (Central) in consultation 
with an Advisory Group, consisting of representatives from the state departments of 
revenue, forest, planning, finance and mining. The views of the Advisory Group must 
be recorded by the CCF The proposal is then forwarded with recommendation / 
comments to the secretary, MoEF, Government of India for consideration and final 
decision. All other proposals are to be sent by the State to the Secretary, MoEF, 
Government of India with a copy to the CCF (Central) of the Regional Office of the 
MoEF. 
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8.18 In MoEF, these proposals are examined by the Advisory Committee, which is 
headed by the Inspector General of Forests. The Advisory Committee sends its 
recommendation to the Secretary who in turn submits the proposal to the Minister for 
a final decision. In addition, environmental clearance is rcQuired for mining projects 
(5 ha and above). In MoEF, all proposals which require approval under FCA and 
EPA are processed separately and simultaneously. A project is deemed to be cleared 
only after clearance from both FCA and EPA. 

8.19 A summary of the main items covered in the prescribed format for diversion 
of forest land for a mining project are given below: 

(a) Brief summary of the project 

(b) Details of forest land involved. 

(c) Map of the forest area required showing boundary of adjoining forests etc. 

(d) Total enumeration of trees for areas up to 10 ha. For larger areas, the 
information may be computed either fi-om the working plans or by standard 
sampling methods. 

(e) Details of displacement of people. 

(f) Plan for rehabilitation of oustees. 

(g) Cost-benefit analysis, 

(h) Compensatory afforestation details. 

8.20 Other essential requirements are: 

(a) Protection and regeneration scheme for areas coming in the safety zone. 

(b) Scheme for afforestation over one and half time of the safety zone area in 
degraded forest elsewhere. 

8.21 The principal issue is that preparation of proposal for diversion of forest land 
takes a long time. Preparation of the proposal for forest diversion at the level of the 
DFO is the main task, which consumes time, since the DFO is involved in 
multifarious activities. The user agency has to collect data/information from a large 
number of Government agencies such as the Collector’s office, ADM, Tahasildar, 
Amin ACF, Range Officer, Deputy Director Mines, State Pollution Control Board. 
Collection of information, demarcation of boundaries of the lease area, enumeration 
of standing vegetation etc. consume considerable time and resources. The field data 
is to be collected, analysed and application prepared in consultation with the DFO In 
addition, selection of non-forest land for compensatory afforestation or for 
rehabilitation of oustees takes considerable time. The preparation of a complete 
proposal may take 6-18 months. There are numerous contributory factors; 

(a) The delay may be due to lack of clarity at different levels of officers and the 
user agency to understand the various requirements of the Act and Rules. 

(b) The estate management in coal companies is a totally neglected area. 
Consequently applications / proposals are frequently deficient with regard to the 
required information resulting in delays. 

(c) Forest boundaries in many areas are in dispute due to various causes such as 
absence of boundary markers. Superimposing various maps of forest boundaries 
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sometimes reveals overlapping. This uncertainty has also resulted in delays in 
completing the proposal for diversion of forest land. 

8.22 Recommendations/Options to reduce the time required for preparation of 
a proposal are: 

• Since much of the information required for the proposal relate to data in the 

State Forest Department, it is suggested that consultants, approved by the 
Forest Department, could be retained by the user agency in the collection of 
data /preparation of maps etc. The cost would be borne by the user agency, 

• A special team of the Forest Department could be created for such work. 

The user agency would deposit the fees, as decided by the Forest 
Department for the cost towards the special team. 

• For preparation and submission of a proposal, specific time limits could be 

fixed by a Screening Committee headed by PCCF of the state. The PCCF 
and his officers should closely monitor the time limit. 

• Officers of the state forest department and MoEF and others dealing with the 

subject including officials from the user agencies should be trained through 
a .series of training programmes. This would result in reducing delays in 
the preparation of the proposal. 

• The coal companies should take the necessarj^ steps to improve property 

management in coal companies. 

• Maps of forest and non-forest land should be reconciled at the state level. 

Clearance Process 

8.23 The proposal for seeking prior approval under Section 2 of the FCA for 
diversion of forest land for a project must be initiated by the DFO of the district 
concerned in the state. The DFO sends the proposal to the Conservator of Forests 
who examines it and may call for clarification - additional documents etc. The CF 
then sends the proposal with his recommendations to the Nodal Officer in the office 
of PCCF of the state. Separate cells for dealing with diversion cases have been 
created at the State Government and PCCF offices. A senior officer heads the cell in 
PCCF office and is designated as the Nodal Officer. The proposal is examined in the 
PCCF office and after recording the comments by PCCF it is sent to the Secretary 
(Forests) in the State Government. He examines the case and after approval by the 
Minister concerned forwards it to the Secretary, MoEF, Central Government with his 
comments / recommendation. A copy of the proposal is also sent to the CCF 
(Central) in the Regional Office of MoEF. 

8.24 For proposals involving forest area above 20 ha, the MoEF examines the 
proposal and issues instructions to the Regional Office for site inspection"^^’. The 


Delegation of powers for forestry clearance 

a) The CCF (Central) of the concerned Regional Office of MoEF is competent to dispose of all 
proposals involving diversion/dereservation of forest land upto 5 ha except in respect of mining 
proposals and regularisation of encroachments. 

b) For proposal involving diversion of forest land above 5 ha and up to 20 ha and for mining 
projects all proposals up to 20 ha — the proposal shall be examined by the CCF (Central) in 
consultation with an Advisory Group. The views of the Advisory Group will be recorded by the 
CCF and along with the same, the proposal shall be sent to Secretary, MoEF for consideration 
and final decision. 
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Regional Office may call for clarification, if any from the State Government, makes 
site inspection and also inspects the area for compensatory afforestation. After 
finalising their comments, CCF (Central) sends the proposal with his report to the 
MoEF. The proposal is considered by the Forestry Advisory Committee of the 
MoEF. The user agency shall be present and if required, may present the case to the 
Committee for consideration. The Advisory Committee may recommend clearance, or 
seek further clarification or suggest inspection by a central team or reject the proposal. 

8.25 The minutes of the Advisory Committee are thereafter processed in the 
Ministry, and after suitable further examination, orders are issued after approval of the 
Union Minister of Environment and Forests. 

8.26 If the project is approved by the MoEF, Stage-I clearance is issued stipulating 
certain conditions. After receipt of the Stage I clearance the Forest Department raises 
demand for payment of the cost of compensatory afforestation by the user agency. In 
case of non-forest land, the non-forest land has to be mutated and handed over to the 
Forest Department. 

8.27 After compliance of the stipulations of Stage-I and payment by the user 
agency, the concerned DFO recommends the proposal for issue of Stage-II or final 
clearance of the diversion proposal. This is again routed through the Conservator of 
Forests, PCCF, State Government and is sent to MoEF. After scrutiny, Stage-II 
clearance is granted by MoEF. 

8.28 Forest area required for safety zone for mining operations should not be part 
of the forest area proposed for diversion. However, it should be indicated separately 
in the proposal. Such area will have to be fenced at the cost of the project authority. 
Further, project authority will have to deposit funds with the Forest Department for 
the protection and regeneration of such safety zone area and also will have to bear the 
cost of afforestation over one and a half times of the safety zone area in degraded 
forest elsewhere. The cost of the scheme will be deposited by the user agency with the 
Forest Department after Stage-II clearance is received. 

8.29 The forest land is finally handed over to the user agency by the DFO if all 
conditions are complied with including stipulated payments and all tree growth are 
removed from the area by the Forest Department or Forest Development Corporation. 

8.30 It is well understood that the above process tends to be very time consuming. 
The MoEF, has therefore issued the following guidelines/clarifications for disposal of 
proposals: 

a) Specific time limits: 

- To ensure speedy disposal of proposals, specific time limits have to be laid 
down for disposal of references at various levels. Efforts should be made to 
dispose of each reference at the State Government level within a maximum 
period of 60 days. Specific instructions may be issued in this regard to officers 
at all levels. 


c) All proposals involving diversion of forest land above 20 ha will be sent to the Secretary MoEF 
for consideration and final decision. 
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- Cases, which are complete in all respects, shall be disposed of within 90 days 
by the Central Government. 

b) The clearance of proposals is given in two stages (as explained earlier). 

c) If a project involves forest as well as non-forest land, work should not be started 
on non-forest land till the approval of the Central Government for diversion of 
forest land under the FCA has been given. 

d) Nodal officers (not below the rank of Conservator of Forests) should head the 
cells established for dealing with diversion of forest land cases in each state. 

e) In case of opencast mines, it is the responsibility of the Nodal Officer and his 
staff to ensure that all necessary inputs like creation of nursery' procedure for 
stocking of top soil for reuse and phased reclamation plan of the area are 
included in the application form. 

Issues and Options 

8.31 The primary issue with regard to forest clearance is delays in the clearance 
process for diversion of forest land. From the start, an application for the diversion of 
forest land for a mining project faces an uphill battle in view of the slated policy of 
the MoEF to discourage mining in deep forest areas. The process of obtaining 
forestry clearance, while relatively straight forward in theory is both complex and 
time consuming as has been outlined above. As per the MoEF document, a proposal 
received from the State Government, if complete in all respects should be cleared in 
90 days. Existing forest clearance procedure as well as proposed procedure are shown 
in Figures 8.1 and 8.2 respectively. The delay occurs in both the stages - the 
preparation of a complete proposal and processing of the proposal for final decision. 
The present system is very time consuming and involves too many le\'els in the State 
Government. During the process, there are a number of queries raised probably due 
to the fact that the technical interpretation of the requirements (as per the FCA) is not 
uniform at the various levels. There are no uniform and detailed guidelines as a result 
of which the field observation by one officer is at great variance with that by another 
officer. The time taken at different levels in the PCCF organisation and at the state 
level have been analysed and the total time for the final decision ranges from 24 
months to 60 months. 

8.32 The field inspection report and recommendations by the Regional CCF 
(Central) generally takes 3-6 months time for a proposal. It is reported that the delay 
is mainly due to shortage of staff in the regional office. In MoEF, after the 
recommendations by the Advisory Committee, Stage-I clearance is issued. 

8.33 Rccommendations/Options to reduce the delays in the clearance process 
arc: 


a) The PCCF should set up a Screening Committee to consider proposals of 
each user agency. The committee should consist of CF (Nodal), all 
Territorial C.F. Chief Wildlife Warden, the concerned ADM and DFOs 
under whose jurisdiction the area lies, representatives of CCF (Central) 
and Director of Mines. The user agency may be invited to present the case 
and clarify the queries made by the members of the Committee. The 
committee should be headed by the PCCF. The committee should clearly 
decide if the project should either be considered on a prima-facie basis, or 
be rejected, or suggest any modification etc. 
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b) A sub-committee should be constituted by the Territorial Conservator of 
Forests, which should meet at regular intervals to review all diversion 
proposals under consideration and take necessary action as required. 
Through this process, queries at different levels can be eliminated to a large 
extent. Reply to routine queries from the MoEF should be addressed to the 
Nodal officer in the PCCF office and the reply from PCCF should be taken 
as final. 

c) If a proposal covers areas rich in wild life where the comments of the Chief 
Wildlife Warden are required, the concerned DFO should send a copy of 
the proposal to him in advance so that wild life status report is kept ready 
and can be disposed of immediately when a reference is made by the PCCF. 

d) An assessment should be made of the requirement of additional staff at 
different offices dealing with diversion/ dereservation cases and other 
matters. Processing fee could be charged from the user agency towards 
additional staff expenses. 

e) Detailed guidelines should be issued by MoEF on the interpretation of 
various items in the proforma to achieve a uniform approach at all levels. 

f) To delegate full powers to the Regional CCF (Central) for proposals 
involving diversion of forest land up to 20 ha in case of underground mines. 
All other conditions, as required by the Act and Rules should be followed. 

Compensatory Afforestation 
Background and Legislation 

8.34 Compensatory afforestation is one of the most important conditions stipulated 
by the Central Government while approving proposals of dereservation or diversion 
of forest land for non-forest uses. Compensatory afforestation must be done over 
equivalent area of non-forest land. This land should be close to reserved forest or 
protected forest to enable the forest department to effectively manage the newly 
planted area. The identified non-forest land has to be transferred to the ownership of 
the State Forest department and declared as Protected Forests so that the plantation 
raised can be maintained permanently. The transfer must take place prior to the 
commencement of the project. A monitoring Committee must be established to 
oversee compliance of the conditions stipulated by MoEF. 

8.35 If non-forest land area is not available, the Chief Secretary of the state has to 
issue a certificate to this effect to the Central Government. In such cases, 
compensatory afforestation may be raised over degraded forest land twice in extent of 
the forest area being diverted. This is applicable only in respect of some specific 
proposals as notified by the MoEF. As many important development projects in the 
Central Sector get delayed due to delay in identifying and transferring suitable 
equivalent non-forest land to the concerned Forest Department, it has been decided by 
the MoEF that diversion of forest land may be permitted in these cases against 
compensatory afforestation on double the degraded forest land. In this context, the 
projects of Government of India undertakings are included in Central Government 
projects. 

8.36 The scheme for compensatory afforestation must contain the following details. 

a) Details of equivalent non-forest or degraded forest land identified for raising 
compensatory afforestation. 
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b) Delineation of proposed area on suitable map. 

c) Agency responsible for afforestation. 

d) Details of work schedule proposed for compensatory afforestation. 

e) Cost structure of plantation, provision of funds and the mechanisms to ensure 
that the funds will be utilised for raising afforestation. 

f) Details of proposed monitoring mechanisms. 

8.37 The State/UT Government must create a special fund to which the individual 
user agency will make its deposits for compensatory afforestation. The Forest 
Department, or any other technically competent agency, which is assigned the job of 
compensatory afforestation must fully utilise this amount for implementation of the 
afforestation scheme approved by the Government of India. Separate zind meticulous 
accounts thereof must be maintained. 

Issue and Options 

8.38 There are a number of issues which arise with respect to implementation of the 
requirements for compensatory afforestation. They include: 

(a) There is considerable delay in identifying non-forest land for compensatory 
afforestation. The responsibility to identify such land is on the user agency, which 
appears to be improper. 

• It is recommended that the State should take the complete responsibility for 

identifying suitable non-forest land in the state. 

(b) Recently Central Government companies have been included in the existing list 
of proposals where compensatory afforestation can be raised over degraded forest 
land. The State Government companies and private companies are not eligible 
for this relaxation. 

• It is recommended that State Government companies and private companies 

should also be permitted to undertake compensatory afforestation over 
degraded forest land. 

(c) The amount deposited by the user agency towards compensatory afforestation 
goes into the Consolidated Fund of the state. This fund may not be made 
available to the forest department for carrying out compensatory afforestation. 

• It is recommended that the stipulation of the Central Government to create a 

“special fund” in the State for carrying out compensatory afforestation 
should be strictly enforced by the State. 

(d) There is no check on whether compensatory afforestation is carried out by the 
Forest Department as per the scheme approved by MoEF. 

• It is recommended that the stipulation of the Central Government to 

establish a Monitoring Committee in the State should be enforced. A 
nominee of the MoEF should be included in the Monitoring Committee. 
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Forest Compensation 
Background and legislation 

8.39 While considering proposal for diversion of forest land for non-forest use, it is 
essential that ecological and environmental losses and socio-economic distress caused 
to the people who are displaced be weighed against the economic and social gains 
from the project. Cost-benefit analysis in an essential item in all proposals involving 
diversion of forest land greater than 20 ha in plains and 5 ha in hills. The parameters 
according to which costs and benefits are assessed are given below: 

8.40 Costs due to loss of forest are: 

(a) Loss of value of timber fuelwood and minor forest produce including loss of 
man-hours of people who derived livelihood and wages from the harvest of 
these commodities. 

(b) Loss of animal husbandry productivity including loss of fodder. 

(c) Cost of human resettlement. 

(d) Suffering to oustees 

(e) Loss of public facilities (roads, building, etc.) on forest land. 

(f) Environmental losses (soil erosion, effect on hydrology etc.) 

8.41 Evaluation of benefits include: 

(a) Increase in productivity of the project. 

(b) Benefits to economy. 

(c) Population benefited. 

(d) Employment potential. 

Issues and Options 

8.42 All these items have to be quantified and expressed in monetary terms to the 
extent possible. It is reported by some coal companies that the State Governments are 
demanding excessive compensation amounts for the forest area being diverted as 
compensation for loss of forest. Furthermore, different State Governments have 
adopted different norms in arriving at these costs for forest compensation. Some 
States have even gone so far as to demand payment for the land diverted from forest 
which would appear to conflict with the grant of a lease from MoEF. The Bihar 
Government has adopted the Net Present Value method to assess the loss of value of 
timber, fuelwood and minor forest produce in monetary terms. The result has been 
widely varying compensation requirements in different States. For example, in Bihar, 
for 166 ha of diversion of forest land in Ashoka project, the compensation amount 
was assessed at Rs. 7.16 crores. In Orissa, for 24.3 ha of forest land for Chhendipura 
project, the compensation amount assessed was Rs. 75 lakhs. The Government of 
West Bengal has assessed the compensation amount for 90 ha of forest land for the 
Jhanjra project at Rs. 18 crores. It is not clear how the forest value has been 
calculated and it seems that the State Governments are levying these amounts in an 
arbitrary manner. 

8.43 It is recommended that the Ministry of Environment and Forests issue 
detailed guidelines for calculation of forest compensation. 
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8.44 Some State Governments have now started to demand a premium for 
Government forest land e.g. Orissa, Bihar. The levy of any premium on forest land is 
in contravention of Forest Conservation Act where the release of forest land for 
mining is only on lease basis. 

8.45 It is recommended that the Central Govt, should resolve this issue with 
the concerned State Governments. 

Reversion of Reclaimed Land to Forest Department 

8.46 An issue raised by several stakeholders was that there is currently no provision 
for the staged or early reversion of reclaimed forest land to the Forest Department. 

8.47 It is recommended that a process to permit partial and/or early reversion 
to the State of diverted forest land be instituted. 

Schedule of Lands in Forest Aret^ 

Background and Legislation 

8.48 The MoEF through notifications has restricted mining activities in certain 
areas e.g. National Parks and Wildlife Sanctuaries. But MoEF has not prepared a 
schedule of lands, where mining will not be permitted under any circumstances. The 
result is that investors may carryout exploration and complete feasibility studies only 
to find that the MoEF will not permit diversion of forest land in the area. This 
additional risk is unnecessary. 

Issues and options 

8.49. The issues are as follows: 

(a) The user agencies fail to provide a holistic plan of action of their proposed 
mining activities in the State. In most cases the MoEF as well as the State Forest 
Departments are unaware as to how much area the user agency is already 
working, for how many years it can be worked and how much more forest land 
will be required to be diverted in the coming years. No justification is provided 
for taking up fresh forest leases. In the last 5 years, MoEF has approved 
diversion of 7170 ha of forest land for coal projects. 

(b) The user agencies decide on the coal blocks to be worked without consulting the 
State Forest Department or the MoEF, and submit proposals on a piecemeal 
basis. Since the proposals are sent on a piece meal basis, the MoEF is always 
uninformed about the long-term implications of such diversions. 

8.50 It is recommended that the coal industry consult with the MoEF about 
their proposed activities for the next 30 years. MoEF would then be able to plan 
for diversion of clusters in phases and can link the whole process with the 
rehabilitation and handing back of the earlier mined areas. 
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IX. RESETTLEMENT AND REHABILITATION 

9.01 The inclusion of R & R in the consultants’ review of the regulatory framework 
is at the specific request of the clients. The subject is being treated in greater depth by 
other consultants as part of the World Bank financed Environmental Impact and 
Social Mitigation Project of CIL. Accordingly, this report - consistent with the TOR 
- focuses on the handling of R & R issues from the perspective of investors and 
producers in the sector. It reflects the input of the stakeholders consulted and, where 
relevant, site-specific factors are described. It is not, however, a comprehensive 
treatment of the subject, and does not attempt a detailed audit or survey of R & R 
practice. 

BACKGROUND AND APPROACH 

9.02 A major challenge confronting any investor in India, where project 
implementation involves involuntary displacement of people, is the equitable and 
effective resolution of R & R issues. 

9.03 Inevitably, the issues are acute in a countr}' of one billion people and with one 
of the highest population densities in the world; where 70% of the population subsist 
on agriculture and 36% are below the poverty line; and where an illiteracy rate of 
52% forecloses access to skilled or “knowledge” jobs. These factors are experienced 
most severely in the coalfield areas which, for the most part, are located in isolated 
and less developed regions of the country, predominantly inhabited by Scheduled 
Castes and Scheduled Tribes, and by other economically weak and disadvantaged 
sections of society. The problem is compounded by growing reliance on opencast 
mining, requiring increased areas of land and entailing large-scale displacement of 
project affected people (PAPs). 

9.04 The wider issues raised by R & R have social and political dimensions that 
cannot be addressed by this report. The points covered here, and the conclusions and 
recommendations offered, are directed specifically towards the core objective 
identified in the TOR - the creation of conditions to encourage investment by both 
existing producers and potential participants in the coal sector. For all the reasons 
already indicated, the establishment of arrangements for R & R that are clear and fair, 
and that are implemented in a consistent and timely way, is central to the achievement 
of this objective on a sustainable basis. 

LEGISLATION AND POLICY 

9.05 There is no legislation at the Central Government level on R & R. In 1993, 
GOI prepared the first draft of a national policy setting out compensation packages 
and guidelines for R & R. Following widespread consultation within government, 
however, the draft is still under consideration, 

9.06 Some States, namely Madhya Pradesh, Maharashtra and Karnataka, have 
enacted legislation for R & R. Others, including Gujarat and Orissa, have adopted 
formal R & R policies. Similarly, some PSEs have formally adopted R & R policies. 
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Notable among these is Coal India Limited (CIL), who have a comprehensive R & R 
policy document. 

9.07 Compensation for land, houses and other structures is determined by the 
provisions of any of the following Acts, depending upon the law applied for 
acquisition: 

(a) The Land Acquisition Act, 1894 (LAA); 

(b) The Coal Bearing Areas ( Acquisition and Development) Act, 1957 (CBAADA); 

(c) Relevant State laws. 

Recommendaiions 

9.08 It is recommended that: 

• Consultation on a National Policy for R & R should be pursued urgently, as 
a basis for securing a *fIoor’ for treatment of PAPs. R & R packages in excess of 
such standards could, of course, continue to be provided by States and PSEs, 
including OIL. 

• A National Policy could also serve as a vehicle for an approved code of 
practice, setting benchmarks and an indicative timetable for the progressive 
adoption by all States and PSEs of improved R & R standards. 

• The R & R policy adopted for the sector in any given State should be 
coterminous with the R & R policy of that State. 

KEY ISSUES 

9.09 From the investor’s perspective, the key R & R issues are: 

(a) Impact on planning process; 

(b) Land acquisition; 

(c) Impact on operations; 

(d) Impact on project viability, including definition and prediction of the investor’s 
financial liabilities over the life of the project. 

Impact on Planning Process 

9.10 Issues and options to be considered in relation to R & R within the planning 
process include: 

(a) Changes in proposed technology and working methods, including equipment 
configuration, to reduce intrusion on local communities - for example, 
minimising noise and dust levels near the site boundary, and mitigating the 
effects of blasting; 

(b) Modification of project schedules - for example, to permit time for extended 
consultation during the planning phase, or to co-ordinate mining operations with 
the re-location of individual homesteads or villages; 

(c) Withdrawal of site boundaries to accommodate settlements and to reduce the 
numbers of people directly affected by the workings, with consequent impact on 
the size and life of the site, and annual tonnages produced; 

(d) Adjustments to the level and phasing of investment, reflecting changes of the 
kind just described and to cover additional R & R liabilities. 
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9.11 To help ensure that, case by case, the needs of local people and communities 
are taken properly into account and that project planning is soundly based, a co¬ 
ordinated strategic approach is required, of which the following are key elements; 

(a) A base-line socio-economic survey within the area of influence of the proposed 
site, to specify and assess the nature and magnitude of R & R issues. The 
requirement for such surveys is already established as part of the policy 
formulated by CIL in conjunction with the World Bank in the course of the Coal 
Sector Rehabilitation Project (CSRP). The surveys are undertaken by 
independent experts, selected and paid for by CIL. They are the foundation for 
the implementation of R & R policy; and the care and precision with which they 
are carried out is critical to the design and delivery of the R & R package for the 
site; 

(b) A consultation programme encompassing all Project Affected Peoples (PAP). 
The programme should identify (using, and verifying, the base-line survey) the 
individuals and communities to be included, and their representatives. Its 
primary purpose is to establish the needs and priorities of PAPs. To achieve this 
requires the provision of detailed information about the project, and the 
commitment of significant management time and resources to the consultation 
process throughout the planning phase, and beyond. A further purpose of the 
programme is to help build the data base available to the investor in relation to 
potential costs and liabilities. The people conducting the consultation programme 
- and administering the R & R package - should be familiar with, and sensitive 
to, local customs, culture, and lifestyle; 

(c) A structured appraisal of previous performance in the planning, design and 
delivery of the R & R package. The purpose is to avoid past mistakes, match 
best current practice and identify the potential for improvement. It should also, 
over time, yield comparative costs as a basis for generating reliable financial 
projections of R & R expenditure - thus reducing an important element of 
uncertainty in potential investment proposals; 

(d) A Rehabilitation Action Plan (RAP), specifying all the elements of the R & R 
package, conditions for eligibility for compensation and other benefits and the 
mechanisms for implementation. Drawing on the results and information 
generated by the steps in the planning process just described, the RAP is the key 
working document on R & R issues through the life of the project. Its provisions 
are intended to define the rights and liabilities of the parties and should be 
regarded as quasi-contractual. Implementation mechanisms should be time- 
bound. It should contain a commitment to the provision of relevant information 
about the project, and include a procedure for the resolution of grievances and 
disputes. 

Land Acquisition 

9.12 The acquisition of title to land, and securing physical possession, are 
fundamental to any mining project and intimately linked to R & R. A number of land 
acquisition issues may impact on the project: 

(a) Delay in carrying through acquisition procedures by the authority responsible 
under the relevant legislation. The reports of stakeholders indicate that delay — 
sometimes of many months to completion -- is endemic, and may carry serious 
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cost and operational implications. It is also likely to disrupt the implementation 
of the R & R package, and jeopardise the trust and goodwill of PAPs; 

(b) Disputes over compensation for land. The majority of disputes over 
compensation appear to be over entitlement rather than levels of compensation. 
NCL, for example, has a total of around 190 cases pending in the MD Sidhi) and 
UP (Bijrapur) courts. The Revenue Officer estimates that on average 30 - 40 
cases are resolved each year. The cases are of two main kinds: disputes as to 
whether a person is the legal owner or leaseholder of the land, and disputes over 
apportionment, typically between heirs; 

(c) Challenges in the Courts. The threat of legal proceedings - in particular 
applications for injunctive relief - are increasingly common in response to the 
compulsory acquisition of land. Even where such proceedings are ultimately 
unsuccessful, they impose significant time and cost penalties. Delay and 
uncertainty in acquisition procedures will increase the risk of legal challenge; 

(d) Delay in securing actual physical possession of lemd, due to resistance of PAPs, 
legal challenge or maladministration. As with the acquisition of title, such delay 
may be expensive and cause disproportionate disruption to the project - and 
thereby impact adversely on PAPs themselves; 

(e) Partial release of land, and/or the release of land with certain critical plots inside 
the site under dispute. Again, the issues are of cost and disruption to the project 
and to those who have become dependent upon it; 

(f) Failure or delay in re-locating villages and homesteads. 

9.13 Strategies to address these potential threats include: 

(a) Early and detailed assessment of the proposed site to establish a workable 
programme for land acquisition and the re-location of villages and homesteads. 
Key inputs to this process should be available from the base-line survey and the 
consultation programme; 

(b) Prompt payment of agreed compensation for the acquisition of land, and for 
disturbance on re-location where that is part of the package. The date for 
payment and the amount due should both be indicated — or at least capable of 
being derived - from the RAP. Good consultation about the terms of the RAP 
should lead to a clear understanding of compensation and valuation issues, in turn 
reducing the risk of disputes; 

(c) Fair and transparent implementation of other elements of the R & R package on 
the same basis as those relating to compensation and valuation; 

(d) Grievance procedures - again, provided for in the RAP - for resolution of 
disputes. Experience in all contexts shows that early recourse to agreed dispute 
resolution procedures minimises the risk of formal legal challenge. The 
procedures must be easily accessible, simple to use and credible — consideration 
should be given to the introduction of an independent element to ensure that the 
process retains the confidence of PAPs; 

(e) The continuation of an active and effective consultation programme, involving 
direct and regular dialogue with PAPs and their representatives, and 
representatives of local and State authorities. Care should be taken to ensure that 
all communications can be understood by PAPs in their own dialect or language. 
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Impact on Operations 

9.14 As noted, failure to resolve R & R issues may result in major disruption to 
operations. Some examples are given below: 

(a) No project activity can be started unless the operator is in possession of the land 
required for at least tiie initial phases of the project. Possession may be delayed 
by opposition from PAPs; by refusal of tenants to vacate on agreed dates (or 
because agreement has not been reached); because injunctive relief has been 
obtained, or an application is pending; by the refusal of house-owners to re¬ 
locate; and for other similar reasons; 

(b) Even after some years of unintermpted operation, a project may be brought to a 
standstill if a village or settlement, or tenancy land, is not vacated within the area 
required for operations. It is critical, therefore, that implementation of the R & R 
package for the site keeps pace with operational requirements so that 
unscheduled delays are minimsed. The strategic approach outlined earlier in this 
section is the key to achieving the necessary co-ordination; 

(c) In cases where an early resolution of R & R issues cannot be achieved - for 
example because of the intervention of the courts - production schedules may 
have to be revised. Even here, however, a careful approach to consultation 
should ensure at least some notice of likely delays so that contingency planning is 
possible; 

(d) For the reasons already given, changes may need to be made to equipment 
configuration and in blasting, transport and other activities. 

9.15 A range of responses is available to tackle these issues: 

(a) The importance of contingency planning has already been noted; 

(b) Taking physical possession of the entire proposed mine leasehold before the start 
of operations may be feasible on small projects. In relation to larger and more 
complex projects, however, such an approach would be likely to require greatly 
extended periods for planning and initial consultation, to allow all the land to be 
brought in hand together. It would also mean that R & R issues could not be 
dealt with progressively over the life of the site, which might make it more 
difficult to achieve consensus-based solutions. In any event, meeting all the costs 
of land acquisition and R & R before the start of production would have 
unattractive cash flow implications; 

(c) The most obvious approach to avoid interruptions in operations is to acquire, and 
obtain physical possession of, a sufficient area for work to start, allowing further 
time for subsequent land acquisition. Depending on geological and other factors, 
it may be possible to plan the start point and direction of workings to maximise 
the time available to get possession of areas where problems are anticipated; 

(d) Large villages, which would be difficult or costly to re-locate, might be excluded 
from the site. Clearly, judgements would have to be made about the costs and 
delays involved, against the value of the coal being given up. 

Impact On Project Viability 

9.16 For the moment, this is an uncharted territory. No historical financial data or 
^alysis of R & R costs is available for guidance. The R & R policy of CIL was 
formally adopted in April 1994, and implementation of the policy started in 
1996/1997 in the projects specified in the Coal Sector Rehabilitation Project. The 
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World Bank Staff Appraisal Report for the ESMP (April 24, 1996) noted that, “ the 
social and environmental programmes that will be implemented under the proposed 
project do not lend themselves to unambiguous financial and economic analysis. 
Apart from the description of the benefits of these programmes and their cost, the 
financial and economic justification for implementing these programmes rests on the 
economic viability of the associated investments under the Coal Sector Rehabilitation 
Project”. (Page 24, Para 4.4) 

9.17 It is to be further noted that: 

(a) The selected 25 projects, selected under the ESMP, are all on-going projects, 
selected because, “ they are highly profitable mines that are economically viable; 
have no major environmental problems and require least number of people to be 
resettled”. (Para 2, Annex 3.1); 

(b) The period covered is only a time slice of project life cycle of the selected 
projects (1996-2000) and is thus not representative of total costs. In particular, 
“up front” costs incurred during the planning phase, and in the early phases of 
production, will not be included, having already been dealt with by the provision 
of employment, payment of compensation, resettlement etc. outside the 1994 CIL 
R & R Policy. 

9.18 In relation to World Bank aided dam projects from 6 countries, including 
India, covered by the Operations Evaluation Department (OED) study of June 1993 to 
evaluate implementation of Bank guidelines on R & R, OED commented: — 

“... These are very shaky figures, and certain to understate total costs because 
expenditures by non-project agencies... are excluded as are out-of-pocket costs to the 
resettlers. The table has an ‘apples and oranges’ quality because of the very different 
profiles of expenditure categories.” (OED Report No. 17538, at para. 7.2) 

9.19 A similar caveat may be appropriate in respect of R & R expenditures in the 
Indian coal sector. Subject to that, the major elements of costs to be taken into 
account are delineated below: 

(a) Compensation for tenancy land, homestead land, houses & structures and other 
infrastructure; 

(b) Compensation for eg. standing crops, orchards; 

(c) Reimbursement of Panchayat or Municipality for facilities created by them eg. 
village roads, schools, hospitals etc.; 

(d) Cost of resettlement sites, including access roads, schools, dispensaries, water 
supplies, nurseries, parks and playgroimds and other facilities and infrastructure; 

(e) Subsistence allowances, if any, paid during transition periods; 

(f) Costs of re-location to resettlement sites; 

(g) Amount spent in training PAPs for employment, either within the project or 
elsewhere; 

(h) Start-up grants for self-employment schemes, and amounts spent in developing 
infrastructure needed for self-employment; 

(i) Compensation paid to share croppers, landless labourers and others; 

(j) Compensation, and the value of sites, given to land encroachers, if any; 
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(k) Expenditure on the host community if the PAPs are settled alongside an existing 
village; 

(l) Management and administration costs of implementing R & R policy for the 
project, including the base-line survey, consultation programme and the RAP. 

9.20 Many of the elements mentioned above are not easy to quantify, fluctuate 
widely and may undergo drastic change - for example, in response to government 
decisions. Many of the cost elements are open-ended. Other elements - sociological, 
environmental, cultural and psychological - are difficult to capture in any evaluation. 
A mechanism is needed to allow more realistic estimates of R & R costs so that the 
impact on project viability can be assessed**^ 

9.21 World Bank Operational Directive (OD) 4.30 lays down certain broad 
principles that are relevant for financial analysis: 

(a) Projects should avoid or minimise involuntary resettlement (para 3aj; 

(b) Project designers should regard both customary and formal property rights as 
criteria for eligibility for compensation (paras 3e and 17); 

(c) Resettled people should be better off or at least no worse off, after resettlement 
(para 4) and project designers should focus on resettlement as a development 
opportunity; 

(d) Full and proper assessment of compensation must be carried out through the 
valuation of private and public assets and income (Para 3b). 

9.22 The CIL R & R Policy incorporates the OD 4.30 guidelines. There are, 
however, ambiguities and infirmities in the CIL R & R policy, noted later in this 
section. 

9.23 To obtain more reliable estimates of R & R costs, and to identify areas in 
which savings may be achieved or better value for money secured, the options are: 

(a) Better project preparation, to integrate R & R operations into the planning 
process at an early stage. Current practice by many mining companies is to 
integrate local communities into the planning process for a project from the 
earliest stages of exploration. This integration is important in order for both 
parties to better understand the interests of the other, and the associated costs; 

(b) Clear definition of PAPs, to avoid false claimants. False claims can result in 
major unexpected costs in an R & R programme. There may be various methods 
for improved verification of claimants, such as establishment of previous 
residency, voters lists, etc.; 

(c) Make the compensation process equitable, transparent and prompt. Payment of 
claims for compensation should not be unnecessarily delayed by legal 
procedures. Provision should be made to adjust payments to take account of 
interest and inflation; 


David W. Pearce, a founder of Environmental Economics, notes that resetttnent issues have been 
something of a ‘Cinderella issue’ in the economic literature and “even the manuals of development 
economics have virtually ignored the subject”, Pearce’s study is revealing in its critique of the lack ot 
economic reflection on resettlement and its positive methodological suggestions for improving that 
situation. 
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(d) The physical process of resettlement and rehabilitation should begin as early as 
possible. This will enable the critical issues to be identified and addressed in a 
timely manner; 

(e) Consider a range of project design options to minimize the R & R component 
without sacrificing the basic project objectives. 

Recommendations 

9.24 It is recommended that: 

• As part of the consultation process for any major project, a liaison 
committee should be established. Membership would include representatives of 
the operators responsible for R <& R and representatives of PAPs and local 
communities. 

• Representatives of PAPs and local communities should have access to the 
RAP for the project. 

• If the RAP requires changes as the project progresses, these should be 
notified, and consulted upon, as early as possible. 

• The RAP should contain a grievance procedure for PAPs, to deal promptly 
with complaints. Consideration should be given to an independent element as the 
final stage in such a procedure — a retired judge or retired senior civil servant. 

DEFINING AND LIMITING THE LIABILITIES 

9.25 Any potential investor will wish to ascertain, as precisely as possible, the 
extent of his financial liabilities for R & R, and when within the life of the project 
such liabilities are likely to fall. In relation to resettlement costs and the creation of 
infrastructure, this should be achievable, provided that project planning is approached 
on the basis already discussed. A m^or concern, however, will be the medium and 
long-term costs associated with the operation and maintenance of the services and 
facilities created. 

9.26 The imposition on the mine owner throughout the life of the project of 
ongoing costs for the operation and maintenance of services and facilities — primary 
schools, water supplies, roads, drains and — where they are provided, health centres - 
might act as a significant disincentive to initial investment, unless the project was 
otherwise very robust. Consideration should be given to the extent to which such 
costs should fall on government, and to mechanisms for cost sharing between 
government and the mine owner. For this purpose, detailed discussions might be held 
at central and state level to establish the possible scope for agreement on cost sharing. 
Further options include: 

(a) Consultation at the prmect planning stage between the mine owner and the 
relevant local agencies, * covering the on-going provision of education, health 
care, etc.; 

(b) Integration of on-going elements of the R & R package within existing 
government programmes for poverty alleviation, or special progreunmes for 


Eg. Panchayat, Zilla Parishad. 
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Scheduled Tribes and Scheduled Castes'”. This would take care of at least some 
medium and long term operational and maintenance costs, and would reduce 
significantly the financial burden of the project on the mine owner. 

9.27 A related source of uncertainty in assessment of project viability arises from 
what might be termed “creeping" commitment to social provision. In the initial stages 
of project development, the government may specify few socio-economic obligations; 
but the list may grow as tiie investor starts to make increasing financial commitments 
in the project. It is likely, therefore, that the investor will wish to have: 

(a) Clear cut, written agrecmeius uith the appropriate agencies of government, 
specifying the investor's liabilities for R & R. In practice, the possibility of such 
agreements might be discussed at the same time as the related issue of cost 
sharing; 

(b) A project approval document, laying down specific conditions regarding R & R 
and with a clear-cut commitment that these conditions, will remain frozen for the 
specific project. 

hcommendations 

9.28 It is recommended that: 

• CIL, in conjunction with I)o(\ e.stablish a comprehensive model to capture 
and measure the costs of R & R through every' stage of the project - inception 
and planning, operations, site closure and restoration. This should identify the 
cost of providing and maintaining ail elements of the R & R package through the 
life of the project - compensation, land for land deals, jobs, housing and 
infrastructure, social provision and so forth. 

• Costs data should be published, to assist analysis and budgeting for R & R 
in future cases. 

SCOPE AND IMPLEMENTATION OF EXISTING POLICY 

9.29 It is too early to offer an overall as.sessment of the adequacy of the policy 
framework for R & R within which CIL is pre.sently operating.'**® R & R policy is still 
evolving and may change if and when a national policy is accepted. However, in 
three areas it is worth noting issues that give rise to particular implementation 
problems. They are: 

(a) Compensation for land : 

(b) Identification of resettlement sites; 

(c) Employment of PAPs. 

9.30 Compensation for land , houses and other structures is determined in 
accordance with the provisions of the LAA and any applicable State laws 
compensation under CBAADA being brought in line with the LAA by administrative 


I’For example, TRYSEM (Training for Rural Youth for Self Employment); DWCRA (Development of 
Women and Children in Rural Areas); Special Central Assistance (SC/ST); IRDP etc. 

^ As Dr L K Mohapatra, an expert in R & R issues and former consultant with the World Bank, states 
•••it takes at least 10 years to assess the success or failure of a rehabilitation programme. 
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orders. These provide for valuation based on the current market price. OD 4.30, 
however, refers to replacement value which, in practice, is likely to be higher - for 
example, because of project-induced inflation of land values in the surrounding area. 
The adoption of replacement value, although carrying an initial cost penalty, might 
help to avoid disputes facilitate resettlement. On this basis, the savings could well 
outweigh the costs. However, this change would require amendment of both the LAA 
and Article 31 (a) of the Constitution. 

9.31 As noted earlier, a second valuation issue arises because of the time lag 
between valuation and payment. This gives rise to claims for interest and for the 
sums originally agreed to be dynamised to take account of inflation. Again, the 
acceptance of the initial cost penalty may be justified, even from the point of view of 
the investor, by the potential savings if disputes and delays are avoided. A clear basis 
for dynamisation, and for the calculation of interest, should be specified during the 
planning phase of the project. 

9.32 The most common cause for time and cost over-run on projects is land 
acquisition and the associated problems of getting physical possession and 
implementing resettlement proposals. Examples include Sonepur Bazari, Block - II 
opencast; Kedia Opencast; Damodar Diversion Project. A number of projects have 
had to be suspended or their further expansion stopped - for example, Kathara 
Opencast; Lingaraj Opencast; Kargali Opencast. 

This list is not exhaustive. 

9.33 Resettlement is closely linked to land acquisition. CIL guidelines for the 
identification of resettlement sites have been in existence only since 1994. Some 
States - including Orissa, Madhya Pradesh, Maharashtra - have their own guidelines. 
It is accepted practice that where the guidelines of CIL and any of the States diverge, 
those most advantageous to PAPs are to apply. Even so, there are examples of 
projects delayed because implementation of resettlement plans could not be co¬ 
ordinated with the production schedule - eg. Kathara, Lingaraj. 

9.34 Responses to minimise delays of this kind would normally include: 

(a) Close consultation and interaction with potential Project Displaced Persons^* 
(PDFs) and their representatives, and State authorities, on selection of 
resettlement sites; 

(b) Provision of agreed facilities at resettlement sites speedily and in collaboration 
with PDFs. 

(c) Some incentive to PDFs to re-locate within agreed periods; 

(d) Monetary compensation in lieu of plot at resettlement site to those who want to 
settle elsewhere on their own; 

(e) The prompt issue of title deeds to PDFs in respect of resettlement sites. 

9.35 Employment. Almost without exception, PAPs want direct employment in the 
coal project. The reasons are obvious: pay is around 8 to 10 times higher than 
minimum wage and other terms and conditions — job security, retirement benefits and 
so forth — are very attractive. The tradition of providing employment is well 


A particular subset of PAP 
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established and confirmed by current policy and practice: CIL has indicated to its 
subsidiaries that they should, if feasible, “offer employment as per their own 
policies.” Accordingly, expectations are entrenched. 

9.36 Partly as a result of this approach, CIL’s subsidiaries are carrying a significant 
excess of unskilled manpower - many of whom, because of age and background, are 
unsuited to skills training. In addition to the cost burden, therefore, the age profile and 
skills mix of the workforce are distorted, 

9.37 Employment is the single most difficult issue associated with R & R policy. 
On the one hand, it is a means of sharing the economic benefits of the project with 
PAPs, in line with OD 4.30 and current policy in the coal sector. On the other hand, it 
implies indiscriminate recruitment of unskilled labour, without proper regard to the 
viability of the company, the needs of the project, or the ability of individuals to 
contribute to it. Change, if it is attempted, will be resisted fiercely and will be very 
difficult to achieve. 

9.38 An approach along the following lines may be possible: 

(a) Honour existing commitments. This would include, of course, the constitutional 
rights of Scheduled Tribes and Scheduled Castes under affirmative action 
programmes; 

(b) For any new project, establish at the planning stage the manpower requirements, 
including the desired skills mix. From that, work out how many recruits are 
needed by the project, and in what job categories; 

(c) Give PAPs priority for jobs for which they are suitable, or can be trained; 

(d) Use the post-commitment / pre-production phase of the project for training. 

9.39 This approach could be coupled with further measures to mitigate the impact 
of the shift in policy: 

(a) Support - in cash and/or through the provision of facilities and expertise - for job 
creation .schemes outside the project; 

(b) Procurement policies for the project which favour, where possible, local 
businesses and suppliers - in particular, small firms and new start-ups. This 
might include the creation of infrastructure and facilities for the project; 

(c) Re-direction of some part of the payroll savings to other elements of the R & R 
package. 

9.40 As the report has already made clear, the consultants are under no illusion 
about the difficulties that investors - existing and new - are likely to face in 
attempting to modify the commitment to the provision of employment for PAPs. In 
their judgement, however, such change is essential, both to the establishment ot a 
coherent labour policy within CIL and its subsidiaries, and the creation of a 
competitive investment environment. For both reasons, the sooner change is signalled 
the better. 
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Recommendations 

9.41 It is recommended that: 

• In relation to compensation for land, the additional costs be estimated of 
adopting replacement value instead of current market value. Unless the costs 
are prohibitive, replacement cost should be adopted, in line with OD 4.30, 

• Alternatively, the offer of replacement value rather than current market 
value might be used as an incentive to PDFs to re-locate within agreed periods. 

• The scope for job creation schemes, to limit the number of jobs required to 
be provided within the project itself, should be examined at each major project. 
See also Chapter 6, paragraph 6.58, in relation to the work of an Enterprise 
Agency. Such an agency would clearly have a valuable role in relation to R & R, 
as well as in the closure of uneconomic capacity. 

SCHEDULED TRIBES AND SCHEDULED CASTES 

9.42 The constitutional provisions and programmes of affirmative action put in 
place to protect and advance the interests and culture of Scheduled Tribes (ST) and 
Scheduled Castes (SC) has already been mentioned. The consultants have proceeded 
on the basis that the planning and implementation of R & R for all projects in India 
must satisfy in full the requirements of such programmes. 

Recommendations 

9.43 It is recommended that: 

• Members of ST are given the opportunity to move to the same resettlement, 
so that the links of individuals to each other and to the tribe are preserved. This 
approach would, of course, be subject to exceptions if individuals wished to live 
outside the group; 

• Land for land deals are offered to ST who live from the land at their existing 
location, so that the disruption to their way of life is minimised; 

• Resettlement sites for ST are near to forest areas so that they may continue 
to have access to the fuel, food and natural medicines that the forest provides; 

• ST and SC (as noted above) are given the priority to project jobs to which 
they are entitled under affirmative action programmes. 

CURRENT POLICY - POINTS OF DETAIL 

9.44 The following points touch on some of the detail of the CIL R & R package. 
As the opening paragraph made clear, it is not the purpose of this section to attempt a 
full review of current practice; however, the points are recommended. 

Recommendations 

9.45 It is recommended that: 

• Family: This needs to be defined to eliminate scope for disputes. Ideally, the 
definition should be the one used by the State where the project is situated; 

• Unit of entitlement : The definition should be the same as that used by the 
State Government, given the importance of their role in R & R; 


Final Report 
TERI/IMC 


130 


10/04/00 



Review of the Regulatory Framework in Coal Industry of India 


• Land for land: The provision that, if a PAP purchases land out of 
compensation money (package B), he should not be considered for any of the 
other packages is unjust and counter-productive insofar as it discourages PAPs 
from continuing to work land rather than seek jobs in the project. Package B 
should be deleted; 

• Landless ncoplc, sharecronncrs etc. : A minimum qualifying residency period 
is necessary for PAP status and qualification for R & R benefits. The 
requirements and guidelines provided by the States should be adopted. Clear 
and realistic criteria should be used to establish status - again the practice in the 
State should be followed; 

• Resettlement Site : Resettlement sites specific to particular projects should 
normally be preferred. In principle, a site serving a number of projects might 
allow economies of scale of infrastructure, and better facilities and services - for 
example, larger and better equipped schools. It might also strengthen the case 
for State Government to take over the maintenance and running of the 
institutions created. In practice, there have been problems where this approach 
has been adopted.^^ Large urban-style sites may not be well suited to the needs 
of villagers, who may require access to land for cultivation and for grazing 
animals. Social organisation is also a major issue, given differences of caste, 
ethnicity and religion; 

• Provision of compensation in lieu of land site ; There should be provision for 
cash payments to those PAPs who do not want a plot in resettlement sites; 

• Community Facilities : The Resettlement site should be selected in 
consultation with the PAPs and local authorities so that the community facilities 
can be integrated with cither existing facilities or are taken over by 
Panchayat/Zilla Parishad. 


At Nangaon, for example (which serves Jayant, Nigahi and Dudichua in NCL) the uptake of sites 
was less than expected - 352 families on 1,600 plots. 
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X. marketing/distribution/transportation/ 

SALES 

background 

10.01 In India, coal has been considered a strategic mineral since the outbreak of 
World War II in the early forties. As such, it has been under a controlled regime with 
regard to marketing, distribution and sales, except for a brief period from 1967 to 
1972 when non-coking coal was deregulated. The Essential Commodities Act, 1981 
(ECA) and Colliery' Control Order, 1945 (CCO 45) regulated its price, distribution, 
sales and utilisation. From pre-nationalisation days until a few years back, the 
scenario was one of shortages of coal supplies and rigid controls over its price and 
distribution. For the nationalised coal sector, sales and marketing have been 
secondary to exercising control over distribution due to the existing shortage 
conditions. Though the demand in the last couple of years for indigenous coal has 
slackened somewhat, the controls for distribution have remained in place. The 
railways have also been exercising indirect control over the coal sector by controlling 
the supply of wagons, deciding the priority of movements and even the diversions of 
supplies. Though the CCO 1945 was superseded by the Colliery Control Order 2000 
on 1 January 2000, control over price and distribution has not been fully abolished. 

10.02 Private coal producers, as a general rule, prefer to operate under conditions 
that guarantee the freedom to market the product to consumers of their own choice at 
market prices. They further require access to public transportation at commercial 
freight rates for their product. In fact, even the national coal companies are now 
seeking the same latitude. In India, neither of these criteria for investment and 
operation are currently fully in place as some linkages are still being established by 
the government and railway tariffs do not reflect commercial norms. 

10.03 The national coal companies are now entering into long term fuel supply 
agreements with the major consumers such as power, steel and cement. 
Consequently, new invc.stors will be faced with the difficult task of finding new 
markets for their product. Moreover, these agreements will tend to set the market 
price for coal as the geographical and quantum advantage lies with the national coal 
companies. The new investors will initially find it difficult to enter a market which 
will not be fully competitive for some time. 

marketing 

10.04 The Essential Commodities Act 1981 (ECA) authorizes the Government to 
regulate the price, distribution and availability of designated essential commodities. 
Coal is one such designated commodity. The Government originally enacted the 
Colliery Control Order 1945 (CC045) to exercise this authority under sub-rule (2) of 
Rule 81 of the Defense of India Rules and continued the CCO 45 under the ECA. 
This same authority was exercised in making the new Colliery Control Order 2000 
(CCO 2000). Several states have also framed Coal Control Orders. The States have 
the authority to do this by virtue of Section 5(b) of the ECA that permits delegation of 
powers to the State Governments by a notification from the Central Government. 
Several Central Ministries have delegated their powers under Section 5(b) with the 
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result that several jurisdictions now have their own Coal Control Orders. Notable 
among them are the States of Bihar, Haryana, Himanchal Pradesh, Punjab, and West 
Bengal and the Delhi administration. 

10.05 The Colliery Control Order, 1945 dealt with all aspects of the 
producer/consumer relationship. It gave the Government the right to intervene in the 
following matters: 

(a) Coal grading and laying of sampling and analysis standards (Clause 3) 

(b) Coal pricing (Clause 4 and 5) 

(c) Coal production and dispatch (Clause 8, lOA and 11) 

(d) Coal allotments to customers (Clause 12A and 12C) 

(e) Transportation (Clause 12F) 

(f) In addition, the CCO 45 granted other powers to the Government to be exercised 
by the Coal Controller through special authorities granted. These included: 

■ disposal of stocks (Clauses 8), 

■ adjustment of weight/quality of loaded wagon or truck (Clause 8A) 

■ stocking of coal on Government account (Clause 10), 

■ allotment and regulation of quota on coal, (Clauses 12A through 12F) 

■ submission of colliery plan, inspection of mine, test of burning equipment of 
consumers (Clause 13), and 

■ opening and reopening of a mine (Clause 14). 

10.06 In fully liberalised coal sector, most of these powers^^ of the Government 
would not be appropriate or needed. In fact, most of them would constitute strong 
deterrents to private investment. As a step in the liberalisation process, the Colliery 
Control Order 2000 was published through a Gazette Notification on 1®‘ January 2000. 
The Colliery Control Order 1945 was superseded by this new order. In CCO 2000, 
the Government retains the right to intervene in the following matters: 

(a) Categorisation of coal in respect of classes, grades, and sizes (Clause 3) 

(b) Laying of procedure and method of sampling and analysis, revision of declared 
grades, dispute resolution (Clause 4) 

(c) Collection statistics, powers to inspect a mine and its records (Clause 5, 12) 

(d) Control over disposal of stocks (Clauses 6) 

(e) Powers for quality surveillance (Clause 7) 

(f) Power to prohibit or limit mining and production of coal (Clause 8) 

(g) Control over opening and reopening of a mine (Clause 9). 

(h) Notice for suspension or closure of mining operation (Clause 10) 

(i) Restriction on subdivision of a mine (Clause 11) 

0) Delegation of powers to Coal Controller [clauses 6, 9 and 11] (clause 13) 

(k) Power to exempt (Clause 14) 

10.07 A comparison of the powers of the Government under CCO 1945 and CCO 
2000 reveals only two significant changes - the withdrawal of the Government from 
(a) coal pricing and (b) the allocation of coal supplies. The powers remaining under 
CCO 2000 are discussed below. 


Some of the needed powers e.g. permissions for the opening and closing of mines, will remain with 
the Government under other legislation. 
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Analysis of Colliery Control Order 2000 

Categorisation of coal in respect of classes, grades, and size. [Clauses 3] 

10.08 CCO 2000 (Annex 10.1) states that the Government “may, by notification in 
the Official Gazette, prescribe classes, grades and sizes into which coal may be 
categorised and the specifications for each such class, grade or size of coal”. The use 
of the word “may” in the above clause is significant and confirms that no such 
categorisation currently exists. The possibility of the reintroduction of categorisation, 
especially along the lines of that established under CCO 1945 warrants a review of 
that system. 

10.09 The grading of coal under the CCO 45 had its origin in establishing grades for 
the purposes of setting prices for individual grades. It had no relevance to the 
measurement of reserves for energy planning. It was also inconsistent with 
international norms for the categorisation of coal used by governments and coal 
producers. 

Non coking Coal 

10.10 The CCO 45 enabled the Government to establish grades of coal and to 
designate coal seams as sources of a particular grade. Grades were established 
primarily for pricing purposes based on the concept of Useful Heat Value (UHV) 
which was calculated based on an empirical formula related to ash and moisture 
content of the coal. As categorisation for pricing is no longer required, this concept is 
no longer useful. 

10.11 The determination of coal quality for sales contracts should henceforth be 
based on Gross Calorific value (GCV) with specifications detailing bonuses and 
penalties relative to other parameters such as ash, moisture, sulphur, etc. This concept 
is likely to be acceptable to the consumers because 

(a) GCV can be physically measured while UHV is derived from percentage of ash 

and moisture present in coal by using an empirical formulae 

(b) Generally boiler manufacturers design their product on the basis of GCV, ash, etc 

(c) GCV is universally adopted practice 

10.12 The negotiation of Coal Supply Agreements (CSA) on the basis of GCV, 
sulphur content, chlorine content, ash ftision temperature, HGI index etc. is already 
replacing the grading system in its present form. For example, NTPC has recently 
signed a contract with CIL for supply of coal to all its pit-head power plants, which it 
is reported, is based on the above parameters. 

Coking Coal 

10.13 The designated grades for coking coal under CCO 1945 were based on a 
maximum ash content of 35%, Though the system of grading based on the percentage 
of ash and a maximum moisture content was found to be adequate, other 
internationally accepted parameters such as sulphur content of coal, volatile matter 
(VM), maturity of coal, reactivity index, etc. are becoming more usual in India in 
definition of coking coal quality and price. 
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10.14 It is noted that abandoning the current grade system raises an issue with 
respect to royalty calculations as presently formulated. [Reference should be made to 
the Section on Royalty where the adoption of an ad valorem system is recommended] 

Procedure for sampling and analysis of coal and dispute resolution [Clause 4] 

10.15 The procedures and methods for sampling and analysis are already laid down 
in various Bureau of Indian Standard (BIS) bulletins and are applicable universally. 
There is no need for the introduction of yet another system. Moreover, the procedures 
for quality assessment and dispute resolution form an integral part of every coal 
supply agreement. Therefore, government intervention in such contractual matters is 
unwarranted. 

Size [Clause 4] 

10.16 Under CCO 45, the price of coal was being declared for three sizes. Steam 
coal (plus 25 mm) was priced higher than the slack coal (minus 25 mm) which in turn 
was priced higher than run of mine (ROM) coal which was the lowest priced. Coal 
(minus 250 mm) was called processed coal as it involved crushing and had a premium 
on it. With decontrol of prices, the definition of sizes by the Government has become 
irrelevant, and henceforth specifications of coal will be mutually decided by the 
producer and the consumer as a condition of the negotiated price. 

Collection of statistics [Clause 5] 

10.17 Under Collection of Statistics Act, 1953, the Coal Controller has been 
appointed as the competent authority to collect all statistics in regard to coal and 
lignite. The clause for collection of statistics has been retained. This is an important 
function but it can be undertaken by any other organisation either within or outside 
the DoC. The proposed technical unit within DoC^^ could undertake this task. 


Production / Dispatch [Clauses 6 and 8] 

10.18 Under CCO 2000, the Government may issue directions prohibiting or 
limiting production/mining of any grade of coal and can grant permission for opening 
or expanding a mine. The Government may further issue directions to adjust loading 
according to declared specifications in terms of quality and quantity, on the disposal 
of coal stocks, and on the expected output of coal from any colliery during any period. 

10.19 Under CCO 45, after making the demand assessment. Government set the 
production targets for coal producers and regulated dispatches through linkages and a 
system of priorities. As these provisions of CCO 45 have been retained in CCO 2000, 
coal companies may not be able to decide their production targets on techno economic 
considerations and market forces (regional demand). Producers, agents and 
consumers may not be able to decide the sourcing/distribution on their own. For this 
option to be viable, it would be desirable to remove this clause and have multiple 
producers. The national coal producing companies must start competing with each 
other so that the market forces can emerge which are essential for these companies to 
become more efficient and survive the sinticipated future competition from the private 
sector. 


This technical unit is discussed in Chapter 11. 
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10.20 The targets for coal production for the national coal companies have been 
based on quantum of coal with hardly any regard to the place from where it has to be 
produced to be marketable. As such many collieries have been producing coal where 
there is no railhead to dispatch the coal. In some other cases, the coal is stocked 
because there are no consumers to accept the coal or adequate transport capacity on 
rail/road does not exist. Some very small deposits are also exploited to get quick 
production to meet such targets where infrastructure is meagre or not available at all. 
The companies will not make efforts to be more efficient and competitive if this 
clause is retained. 

10.21 The authority granted to Coal Controller for control of production/ 
dispatch/ stock are anomalous and completely contrary to other developments on the 
liberalisation front eg. open, uncontrolled import of coal where pricing, distribution 
and stocking, etc are matters only for the supplier and the consumer. There should 
not be any governmental control on various aspects like production/ dispatch/ stock 
which should be guided only by techno-economic considerations. Any action in this 
regard by the Coal Controller can lead to bankruptcy of the producer if he is unable to 
meet legal commitments of the fuel supply contract. 

10.22 Even for PSEs, such action would have been understandable, if the Central 
Government were to make good any resulting commercial loss; PSEs cannot be 
expected to be run on a commercial basis when such vital commercial decision are 
given to the Coal Controller who has no stzike in the enterprise. For the private sector, 
this would be totally unwarranted interference in commercial matters and the 
possibilities of private investment, especially foreign investment, in coal sector would 
be severely compromised. 

Quality surveillance [Clause 7] 

10.23 For this role to be meaningfully exercised, it will require strengthening of the 
Coal Controller organisation in significant way. Such expansion, with the resultant 
waste of public money, will be meaningless as the consumer and supplier will have 
their own coal supply agreements which assure quality control e.g. coal supply 
agreement between NTPC and CIL. 

Powers to inspect a mine and its records, power to prohibit or limit mining, regulate 
production of coal, control over opening and reopening of a mine, notice for 
suspension or closure of mining operation, restriction on subdivision of a mine 
[Clauses 9,10,11,12] 

10.24 All the above items relating to mining operations have been adequately 
addressed in the MMRDA and in the Mines Act where they relate to the issue of 
health and safety. Since the Coal Controller has not been exercising these powers and 
does not have infrastructure/expertise to do so even if he desired to use them. 
Therefore, retention of these powers by Coal Controller is irrelevant. The work can 
very well be looked after by DoC and DGMS. 

Powers to exempt [Clause 14] 

10.25 This is an open ended discretionary clause which appears to negate the very 

concept of level playing field, is highly arbitrary and confers discretionary powers. 
There is a reference that “the Central Government may.. exempt any colliery 
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owner.However, there is no statement as to the matter to which the exemption 

would apply. 

10.26 A clause-by-clause analysis of CCO 2000 has revealed that there is not a 
single provision in it that would contribute to the successful development of a 
liberalised coal sector. On the contrary, CCO 2000 raises the potential for 
unwarranted interference by the Central Government in the commercial operation of 
the coal sector. While DoC has expressed the contention that CCO 2000 is only 
applicable to PSEs and not to the private sector, there is no evidence to this effect in 
the CCO 2000. Adequate protection of the public interest is already assured as coal is 
a designated essential commodity under ECA. Thus, the Government is already in a 
position to continue to exercise powers to regulate this commodity if need be on an 
administrative basis 

10.27 It is recommended that the CCO 2000 be withdrawn in its entirety and 
that the Office of the Coal Controller be abolished forthwith. This will require 
that the responsibility for the collection and distribution of taxes collected under 
the Coal Mines (Conservation and Development) Act 1974 is assigned to a party 
other than the Coal Controller. 

Pricing 

10.28 All controls on pricing for all grades of coal and coal products by the Central 
Government have been removed with effect from 1 January 1999. 

10.29 Regional pricing has already started emerging and the price of coal for the 
same grade is now different for different collieries. The price of coal from Rajmahal 
(in ECL) is higher when compared to coal of the same quality in adjoining areas / coal 
companies. Similarly, in Mahanadi Coalfields (MCL), power grade coal is cheaper 
compared to other subsidiaries of Coal India. Coal supply on cost plus basis 
(minimum landed cost) to specific consumers has emerged in some areas. This system 
is currently in use in some mines of Western Coalfields (WCL). However, this 
pricing system decreases the incentive for the producer to be efficient until his costs 
reach those of competing fuels. 

10.30 Coal producing companies will now start negotiating prices for their own coal 
depending on the market forces which will improve efficiency, competitiveness and 
overall performance if they are to remain viable and self supporting. 

10.31 However, a separate independent regulatory body with judicial powers for the 
coal sector has been recommended to the Government with the following functions 
and responsibilities. 

(a) Arbitrate on pricing disputes between the consumer and the supplier. It is more 
important in case of smaller consumers. 

(b) Set guidelines for determining cost of coal from new coal mines and transfer 
price from captive mining blocks. The objective would be to prevent excessive 
or arbitrary costs to be passed on to consumers of electricity as the cost of fuel is 
a “pass through”. 

(c) Adjudicate violations of coal contracts including the ones between the consumer 
and the transporter. Since the legal process in India is lengthy and arduous, the 
disputes can be sorted out in a time bound manner through this agency. 
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10.32 The establishment of an agency which will have a role in setting and 
arbitrating prices would appear to be exactly counter to the stated objective of price 
liberalisation. It is realised that there will be some problems in the transition period 
for some small consumers but as a secondary market mn by coal traders develops 
these problems will disappear. Evidence that this market will develop and mature in 
due time is well illustrated by the fact that traders are already shipping coal to Punjab 
from the east.^^ 

10.33 Estimation and fixing of a reasonable coal price for power producer is not very 
easy since cost of coal is a pass through to the electricity consumers (SEBs) and the 
electricity tariff at times is fixed on other than commercial considerations. This 
problem can possibly be sorted out by engaging reputed financial institutions like 
ICICI, CRISIL etc. to audit the standard costing offered by the coal operator 
thereafter, price to be charged could be negotiated. Similar procedure could possibly 
be adopted for coal offer on cost plus basis to consumers. 

10.34 It is recommended that an independent regulatory body be set up only for 
an interim period till a free market in coal gets developed. 

Allotment to Consumers 

10.35 With deregulation of price and distribution system, consumers will now be 
looking for distinct preferences and economic advantages which is likely to result in: 

(a) Focus on certain collieries/coal fields in disregard to others 

(b) Careful management of coal inventory to reduce cost 

(c) Focus on minimum landed cost of energy from amongst all sources including 
imports 

10.36 This situation will force the investors in coal to optimise their operations from 
the existing mines and focus further development in those locations which provide 
maximum economic advantage to both the producer and the consumer. 

10.37 Controls on price and distribution will still remain in force even if CCO 2000 
is withdrawn unless the State Coal Control Orders are also withdrawn. Generally the 
State Coal Control Orders cover licensing of the coal dealer; purchase, sale, 
distribution, transfer, and transport of coal; import of coal into the State; storage of 
coal for sale beyond prescribed limits; retail price of coal; issue of permits and 
compulsion to sell, and powers to collect information/statistics. The authorised 
officer of the State also has powers of entry, search and seizure of the premises. 

10.38 The contention that these powers, conferred to States, have never been used, 
at-least in the past few years is not correct^^. The Coal Controller has used this order 
in the case of a slurry dispute^^. This authority of the State was used again in 1990 by 
Bihar^^. The State can use this power any time unless it is revoked. 


Financial Express, December 1999. 
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Reclaimer v. Coal Controller, 1987 BRLJ 69 
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10.39 It is recommended that all State Coal Control Orders be withdrawn to 
fully liberalise coal pricing and distribution. 

TRANSPORTATION 

10.40 A detailed analysis of the legal and regulatory structure affecting the 
transportation system (rail, road, ports and water) critical to coal markets is beyond 
the scope of this study. Nevertheless, the interdependency of coal and the transport 
network cannot be denied. The legal and regulatory structure for the transportation 
sector particularly affects the structure and competitiveness of coal in energy markets. 

10.41 The main transport modes for moving coal to consumers are: 

(a) Rail 

(b) Rail cum Sea 

(c) Road 

(d) Merry-Go-Round (MGR)^^ 

(e) Others including aerial ropeway, belt etc. 

10.42 Though the share of rail in total transport has been reducing over the years, it 
remains the predominant mode of transport carrying more that 59% of the tonnage. 
The road transportation and ropeway/belt, etc. are below 20% and 5% respectively. 
MGR, catering to pithead power utilities, have grown from 0% to 20% in the last two 
decade and are likely to continue to grow in near future. Another growth area is the 
multimodal transport by Rail-cum-Sea route but the growth of this mode is essentially 
related to the development of new ports needing large investments. 

10.43 The percentage share of coal dispatches by various modes is as shown in the 
table below. 



Rail 

Road 

Ropeway, 

Conveyor, 

others 

MGR/Own 

Wagon 

1985-86 

69 

19 

6 

6 

1986-87 

68 

18 

7 

8 

1987-88 

67 

11 

12 

10 

1988-89 

66 

17 

“7 

10 

1991-92 

61 

19 

5 

15 

1992-93 

62 

16 

6 

16 

1994-95 

62 

16 

6 

16 

1995-96 

62 

16 

6 

16 

1996-97 

56 

20 

4 

20 


Source. Annual reports Ministry of Coal 


Railways 

10.44 The railways are operated as a monopoly Government organisation. Their 
operation is governed by the Railways Act 1989. Any changes to this Act are very 


A dedicated rail system. 
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difficult to achieve. While any detailed analysis of this Act is beyond the scope of 
this study, the Act appears to be strongly biased in favour of the railways while 
largely ignoring the needs of the freight customers. A fuller treatment of railways is 
at Annex 10.2. The following issues need consideration in regard to coal sector: 

10.45 The rail transportation sector, like the coal sector, faces many challenges such 
as lack of capital, imbalances in capacity and equipment utilisation, and non-payment 
from customers. Some freight rate liberalisation has enabled the railways to partially 
address these needs, but price liberalisation in the rail sector has been very limited to 
date. Under current policies, the railway tariff is predetermined and is the same for all 
commodities assigned to a given class. It is noted that the current tariffs reflect the 
requirement that the railways subsidise passenger traffic with freight traffic 
Government had announced in the 1999-2000 budget, its intention to gradually do 
away with cross subsidisation and to rationalise freight rates but the recent budget has 
belied this. The passenger fare has not been hiked but the freight rate of some selected 
commodities, coal being one among them, have been increased by an average of 5%. 
This has not only increased the imbalance between passenger and freight rates but 
within freight between various commodities also. A consequence of fixed tariffs is 
that the rail carriers are unable to reduce freight rates for customers willing to use a 
longer route when parts of the rail system are congested. 

Freight rate rationalisation 

10.46 As seen above, the role of rail transportation is predomineint in moving coal 
and the consumer is bearing the burden of high freight charges that are being 
increased year after year when internationally rail transportation rates are falling. 
Indian freight rates show substantial annual increases over the last six years in current 
terms and even in constant terms have risen over 20%. (Figures 10.1 and 10.2) This 
is in marked contrast to rates in the USA and Australia where rates have decreased 
even in current terms over the stime period. 

10.47 Two recent actions with regard to freight rates for coal are of note. Firstly, 
washed coal had been classified into a higher freight rate category than raw coal. This 
would appear to be counter-productive to the stated aim of encouraging consumers to 
use cleaner coal in the interests of improved environmental conditions. However, this 
has been withdrawn recently. Secondly, an incentive of 10% on freight rates for 
inland movement of imported coal compared with indigenous coal is not easy to 
comprehend The Railways assert that the discount is by virtue of the fact that 
bringing coal inland is a “back-haul”. It is reported that this discount has also been 
now withdrawn. These disparities are worthy of further review. It is further noted that 
some freight incentives have also been offered by Railways for bulk shippers of 
different commodities on volume considerations but coal has been omitted. 

10.48 It is noted that the freight rate structure in India on a per tonne-km basis 
decreases only marginally with distances over 600 km. This is in stark contrast to US 
rail tonne km freight rates for coal which continue to decrease sharply as the distance 
increases. This reduction in rate with longer distances is logical as the fixed costs are 
spread over a greater number of tonne/kms. 
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Figure 10.3: Freight Rate Chart (US and India) 


i 35 



Source: India: Goods Tariff no 42 1996, USA: El A, htpp://www.eia.doe.gov 


10.49 It appears that the Indian coal consumer may not be fully sharing in the 
decreased rail costs over longer distances. The time appears to have come when 
serious consideration to making freight rates negotiable should be considered. 

10.50 It is recommended that process of rail freight rate rationalisation should 
be commenced immediately. 

Delivery Obligations 

10.51 The risk associated with transportation/shipping in terms of loss, delays etc. 
should primarily be allocated to the transporter except for clearly assignable default 
on the part of producer or consumer. Currently, the Railways Act limits the liability 
of the Railway. There are provisions in the tariff schedule for the transfer of the risk 
to the railways but the tariffs become even more excessive. Remedies/penalties for 
such default should be formulated and provided for in the coal supply agreements 
between producers or the consumers and the transporter. The option of tripartite 
agreements with the transporter and producer/consumer are also open. 

10.52 It is recommended that the primary responsibility for on-time delivery of 
goods consigned should lie with the railways as the transporter. 

Infrastructure responsibility 

10.53 The Railways are the responsible party for the financing and construction of 
the basic rail network throughout the country. However, the financing and 
construction of sidings^^has been undertaken in a number of different ways in the 
past. The portion of the financing available from the Railways has been decreasing 
through joint funding with the colliery to the current state when financing has to be 
provided by the colliery alone. Currently, neither the Railways nor the coal 
companies have funds available for the financing of the needed sidings. 


^ The term “siding” is used in the Indian context of including spur lines from the main network to 
mines. 
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Figure 10.2 



Source: India: Goods Tariff No 42 
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provided by the colliery alone. Currently, neither the Railways nor the coal 
companies have funds available for the financing of the needed sidings. 

10.54 In theory, the Railways should be able to cost the siding project and, based on 
the contracted annual tonnage, establish a freight rate that would provide the needed 
rate of return on the investment. In practice, the Railways are constrained to charging 
only the prescribed freight rate from the tariff schedule for the given commodity. The 
reluctance of the Railways to finance sidings is understandable. The coal companies 
feel that the Railways should provide the rail connection and charge the usual, or 
lower, freight rales. While this position is not unexpected, it is in effect seeking a 
subsidy for the coal industry from the Railways. 

10.55 A funding mechanism for establishing such links in green field areas has to be 
evolved. There are two readily available options. One is for the coal company to 
finance the siding and build the capital cost of the siding into the price of coal sold. 
The other is to fund the siding under the provisions of the Coal Mines (Conservation 
and Development) Act, 1974. This Act provides for imposition of an excise duty up 
to Rs. 10 per tonne of coal raised and dispatched [Clause 6]. The same act provides 
that the proceeds of the above duties could be utilised for “....any other purpose 
connected with the conservation of coal or development of coal mines or 
transportation, distribution or utilisation of coal” [Clause 9(e)]. Presently the duty 
collected under the Act is Rs. 3.50 / 4.25 per tonne of coal. This duty could be 
enhanced to create an infrastructure fund for such developments. Use of such facility 
by Railways for earning their own revenue should necessarily entail certain amount of 
credit to the owner of such facility, which could be a reduced freight. 

10.56 This second option of obtaining funds under the CMCDA is not economically 
sound. It provides a subsidy to mines that may be inherently uneconomic by virtue of 
their location. What is more, the subsidy is collected from all operators for the benefit 
of a select few. 

10.57 It is recommended that for funding of sidings, the Railways should be 
freed from a fixed tariff schedule and be permitted to negotiate freight rates 
which truly reflect the cost of capital and operations. 


Coal Supply Agreements 

10.58 While producers, transporters and consumers were all in the government 
sector there appeared to be little need for contractual agreements between producers 
and consumers. The total absence of legally enforceable agreements between the 
producer and the consumer has resulted in large number of disputes, outstanding 
payments and uncertainty of supplies. 

10.59 However, it has recently become apparent that to obtain funding for 
coal/power projects from the financial institutions, it is essential for legally 
enforceable contracts to be in place. Such contracts, known as Coal Supply 
Agreements (CSA) have now started to emerge, even in the case of PSEs and SEBs. 
Though these arrangements have been put in place with most SEBs with effect from 
01.04.1999, none of them has arranged for payment through IRLC. They are 
continuing to be irregular in making advance payments of the contracted quantities. 
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To achieve financial stability of coal companies, it is essential to ensure that SEBs 
/Public Utilities strictly adhere to the agreed payment teims. 

10 60 It is recommended that all coal supply agreements should be legally 
enforceable and should contain a mutually agreed arbitration clause providing 
for prompt resolution of any differences between the producer and the 
consumer. This will ensure prompt payment by the consumer. _ 
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XI. INSTITUTIONS 

CONCEPTUAL FRAMEWORK FOR A LIBERALISED ECONOMY 

11.01 Throughout tlie world, the role of Governments in mineral sector development 
has been changing dramatically over the last decade as more and more economies are 
liberalised. In a fully liberalised economy, the role of Government is no longer that of 
investor, owner, regulator and operator but has become one solely of administrator/ 
manager of the sector. I his is an essential precondition for promoting competition 
and efficiency through private sector participation. The Government role is to ensure 
that the nation receives an equitable share of the benefits derived from the exploration 
and exploitation of mineral resources by private capital. As such the main functions 
of a government are: 

(a) Establishing sectoral policy and strategy 

(b) Defining and enforcing norms and regulations 

(c) Administering mineral rights 

(d) Providing reliable regional geological information 

(e) Protecting the environment 

(f) Integrating sound social practices into the sector 

In general, governments have foregone their role as an operator of mines. A 
schematic representation of the role of Government in a modern mining sector is 
presented below. 

Role of Government in Management of Mineral Sector 
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11.02 In the Indian coal sector today, the Government plays a much greater role, 
niore typical of that in a centrally planned economy. The Government, through public 
sector enterprises (PSEs) and various regulatory agencies, is exploration company. 
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nroduction planner, coal producer, coal marketer and price setter m addition to the 
tasks outlined above in Table 1. While the efficiency of the Government in carrying 
out these additional functions is open to debate, this arrangement creates the 
perceptions in the eyes of a potential investor, that there may be preferential treatment 
for PSEs as the Government as sector administrator has an inherent conflict of 
interest In fact this preferential treatment for PSEs truly exists as has been pointed 
out in the analysis of the regulatory framework earlier in this report. If the 
Government is intending to attract private investment into the coal sector, the role of 
the state will have to be re-appraised in line with the functions indicated above. 


11 03 In order to promote, support and regulate minerals and mining it is essential 
that Government institutions are competent and efficient. Exploration and mining are 
high risk businesses and consequently it is important that individuals and companies 
are confident in their dealings with state institutions, and that decisions are made in a 
manner which is timely, transparent and efficient. If contracts are to be negotiated 
and investment mobilised it will be important that institutions respond rapidly and 
professionally. The present institutional framework has been reviewed and analysed 
against the above background requirements. Recommendations for the selection of 
options for change are made while bearing in mind that major changes will likely be 
gradual rather than abrupt. 

CURRENT FIUVMEWORK 

Introduction 

11.04 It must be remembered that the current institutional structure has developed 
over a number of years. It was not established to promote private sector investment 
but rather to bring the coal reserves under the control of the Central Government.. 
The current institutional structure, while generally consistent with a structure for a 
liberalised economy, is accustomed to facilitating the operations of the PSEs and has 
relatively little experience in administering a sector with significant private sector 
participation. 

Central Institutions 

Ministry oj Mines and Minerals (MoMM) 

11.05 MoMM is responsible for the administration of the mining sector and for the 
supervision of the PSEs operating in that sector. Following the election in late 1999, 
the responsibility for the coal sector, previously under a separate ministry - the 
Ministry of Coal (MoC) was allocated to MoMM. This Ministry is divided into the 
Department of Minerals and the Department of Coal. 

Department of Minerals (DoM) 

11.06 The DoM has responsibility for most of the mineral sector - the most notable 
exception being the coal sector. Also within the ambit of DoM are the Geological 
Survey of India (GSI) and the Indian Bureau if Mines (IBM). 

Department of Coal (DoC) 

11.07 The DoC is the successor institution to the MOC and has retained essentially 
the same staff and responsibilities. Other bodies under the administrative control of 
DoC are the Coal Controller’s Office, various committees, the Coal Mines Provident 
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Fund Organisation and the Commissioner of Payments Office. These latter two 
bodies are not farther discussed in this report. 

Thff Office of the Coal Controller 

11.08 Coal Controller vyas re.sponsible for collection of statistics under Collection of 
Statistics Act 1953 and Clause 7 of CCO 1945. Other functions of the Coal Controller 
are listed in Chapter X. para 10.05. With the enactment of CCO 2000, these functions 
of the Coal Controller have been significantly reduced. The analysis of CCO 2000 
presented in Chapter X, has concluded that the Office of the Coal controller should be 
abolished. Some residual functions could be transferred to the proposed technical unit 
within DoC. 

Committees 

11.09 Key committees are: 

(a) Linkage Committees 

(b) Coal Conservation and Development Committee 
Ministry of Environment cmd Forests (MoEF) 

11.10 The Ministry of Environment and Forests (MoEF), constituted in 1985, is the 
nodal agency at the C'cnlral level for planning, promoting and co-ordinating 
environmental programmes, in addition to policy formulation. One of the major 
responsibilities of MoEI^ is to formulate legislation to mitigate and control 
environmental pollution. A number of enforcement agencies assist MoEF in executing 
its assigned responsibilities. The specific functions of MoEF are as follows: 

(a) Environment policy planning 

(b) Ensuring effective implementation of legislation 

(c) Monitoring and control of pollution Eco-development 

(d) Environmental clearances for industrial and development projects 

(e) Environmental research 

(f) Promotion of environmental education, training and awareness 

(g) Coordination with concerned agencies at the national and international levels. 

(h) Forest conservation, development, and wildlife protection biosphere reser\'e 
programme. 

(i) Wildlife protection and management. 

Reuional Offices of MoEF 

11.11 MoEF, through its six regional offices located in different regions monitor the 
conditions stipulated in the letters issued by it, giving approval to various projects. 
The functions are as follows: 

(a) Monitor and evaluate all ongoing forestry development projects and schemes 
with specific emphasis on conservation of forests. 

(b) Assist the states and Union Territories in the preparation of proposals involving 
diversion of forest land for non-forestry purposes under the provisions of the 
Forest (Conservation) Act, 1980; 

(c) Undertake physical inspection of sites in cases of diversion of forest involving an 
area of more than 40 ha; 
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(d) Monitor the implementation of conditions and safeguards stipulated by the 
Central Government in regard to diversion approved under the Forect 
(Conservation) Act, 1980; 

(e) Assist the States and Union Territories in the preparation of management plans 
for forests under their control; and 

(f) Assist the States and Union Territories in streamlining collection, collation 
storage and retrieval of data covering all facets of forests and forestry activities 
and to transmit such data to the Central Govemment/Central Data Processing 
Centre. 

11.12 The Regional Offices are also responsible for : 

(a) Disposing of proposals for diversion of forest land up to 5 ha except for mining, 
and examining cases involving forest land between 5 ha and 20 ha in consultation 
with the State Advisory Committees; 

(b) Assisting in the preparation of the National Forestry Action Plan (NEAP); 

(c) Assisting Paryavaran Vahinis (Environmental Brigades) as observers and 
technical advisors; 

(d) Providing regional-level technical and scientific consultation on biological 
diversity; 

(e) Following up the implementation of conditions and safeguards laid down for 
projects/activities when environmental clearance is given; 

(f) Following up pollution control measures taken by industries, local bodies. 
Government (Centre/State) undertaking, etc.; 

(g) Maintaining liaison and providing linkages with the concerned State 
governments, with central government agencies, with project authorities, with the 
regional offices of CPCB, with SPCBs and with NGOs involved in 
implementation of programs relating to the environment. 

Central Pollution Control Board (CVCR^ 

11.13 The CPCB was established in September 1974 for the purpose of 
implementing provisions of the Water (Prevention and Control of Pollution) Act, 
1974. The executive responsibilities for industrial pollution prevention and control are 
executed at the central level by the CPCB, which is a statutory body, attached to the 
MoEF. The specific functions of CPCB are as follows: 

(a) Promote cleanliness of streams and wells 

(b) Advise the Central Government on matters concerning prevention, control and 
abatement of water and air pollution 

(c) Co-ordinate the work of and provide technical and research assistance to State 
Boards 

(d) Information dissemination, training and awareness 

(e) Lay down, modify or annual standards for water quality, and for air quality 

(f) 1 lanning and execution of nation wide programs for the prevention, control or 
abatement of water and air pollution 

compliance with the provisions of the Environment (Protection) Act, 
Nalional Environment Appellate Authority (NEAA) 
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1L14 The National Environment Appellate Authority (NEAA) was formed in 
March 1997, and will act as vigilant body to deal with the representations, complaints, 
and appeals made by any person/body/Non-Govemmental Organisation (NGO) 
against the decisions of competent authorities under the Environment (Protection) 
Act, 1986, granting environmental clearance covered under the EIA notification. 
NEAA is also expected to avoid delays arising out of protracted litigation involving 
development projects and affected people. 

Uinisiry of Labour (Molj 
DGMS 

11.15 The role of the Directorate General of Mines Safety is the enforcement of all 
the statutory provi.sions on safety, health and welfare in the workplace for the mining 
sector. The most important of these provisions for the coal sector are the Mines Act 
1952 and the Coal Mines Regulations 1957. The following are the main functions of 
DGMS: 

(a) Inspection of mines. 

(b) Enquiry into accident.s. dangerous occurrences, occupational diseases and 
complaints. 

(c) Grant of permissions, relaxations, and exemptions under the statutory provisions. 

(d) Grant of approval of mines safety equipment. 

(e) Development of safety standards. 

(f) Statistical compilation and publication. 

Office of the Chief Labour Gommi.ssioner 

11.16 The primary responsibilities of the Chief Labour Commissioner with respect 
to the coal sector are administration of the Trades Union Act 1926, the Contract 
Labour (Regulation and Abolition) Act 1970 and the Industrial Disputes Act 1947. 

Others (Indirect rey^ulutory function) 

11.17 There are a number of ministries with no direct regulatory responsibility for 
the coal sector that may take decisions that have the potential to impact the 
competitiveness ol' the industry The role of these ministries, while beyond the scope 
of this report, is brielly discussed below. 

Ministry of Finance (MoF) 

11.18 The MoF is responsible for the establishment of the financial and fiscal 
framework for the coal sector. It is therefore in a position to encourage or discourage 
investment, to influence the competitiveness of competing fuels both domestic and 
imported, and set tax rates. 

Ministry of Railways (MoR) 

11.19 Most of the coal, be it domestic production or imported, is transported by the 
railways. Rail freight rates have a major impact on the competitiveness of coal as a 
fuel at any given point in the country. Railway freight policies have, and will 
continue to have, major significance for coal producers and consumers. 
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Ministry of Power TMoP) 

11.20 The largest consumer of coal is the power sector. The MoP has therefore a 
role in assessing the fuel policy for the sector eind more particularly the role of 
domestic coal in the energy mix. 

Ministry of Industry TMoD 

11.21 The Office of Chief Controller of Explosiyes administers the legislation with 
regard to the use of explosives. As such it indirectly impacts on the performance of 
the coaJ industry. 

Ministry of Surface Transportation TMoST) 

11.22 MoST is responsible for port facilities. As such both the capacity and the port 
charges for coal moved by coastal shipping and imported fall under its purview. 

Ministry of Steel fMoS) 

11.23 MoS assures the coking coal requirements for the steel industry. 

State Institutions 

Department responsible for mining 

} 1.24 Most states have a department responsible for overseeing the mining sector in 
that state. For the most part, the activities of the department arc linked with non-coal 
minerals as the Central Government has, to all intents and purposes, taken over the 
administration of the coal sector. The department would theoretically review 
applications for mineral titles, supervise compliance with requirements and collect the 
data submitted. In practice as the coal PSEs are operating without a mineral title there 
is today little interaction between the state department responsible for mining and the 
coal mine operator with regard to mineral titles. However the department collects 
royalties and issues permits for coal movement by road. 

Department responsible for forests 

11.25 The department responsible for forests has an important role in the grant of 
forestry clearance and compensatory afforestation. 

Department responsible for environment 

11*26 At the state level, the SPCBs are larger institutions by virtue of their 
traditional roles and the Department of environment mostly functions as small 
entities, generally devoid of the skills, which are required for policy planning, and 
implementation. While the MoEF at the centre has expanded its skills, the state DoEs 
continue to perform routine budgetary functions for the SPCBs. 

State Pollution Control Boards (SPCB) 

11.27 The SPCBs were constituted to implement the Water Act in the States of the 
Indian Union. The specific functions of SPCBs are as follows: 

(a) Planning and execution of state wide programs for the prevention, control or 
abatement of water and air pollution 

(b) Advising the State Government on prevention, control and abatement of water 
and air pollution and siting of industries 

(c) Information dissemination, training and awareness 
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(d) Ensuring compliance with the provisions of the relevant Acts 

(e) Laying down, modifying or annulling effluent and emission standards 

(f) Ensuring legal action against defaulters 

(g) Evolve techno-ecnomic methods for treatment, disposal and utilisation of 
effluents 

Municipalities ami Panchayats 

11.28 These bodies arc expected to play an increasing role in environmental 
management at the district level. Under the Constitution (73 rd and 74th 
Amendments) Act of 1992, .state governments can delegate certain functions to 
municipalities and panchayats. Under the Xlth schedule of the 73td Amendment, 
Panchayats would be responsible for, among other activities, land improvement, land 
consolidation, soil conservation, water management and watershed management and 
development, social and farm forestry, and non-conventional energy sources. Under 

the Xllth Schedule of the 74 th Amendment, municipalities would be responsible for 
urban and town planning, water supply for domestic, industrial and commercial use, 
solid waste management and sanitatitjn, urban forestry, protection of the environment, 
and promotion of ecological aspects of urban development. 

Others (Indirect regulatory function) 

11.29 Department re.snonsible for lands 
District Collector.s/Magistratcs 

These state officials are at the forefront of the land acquisition process. The role of 
these officials is such that their perception of the needs/desirability of the coal sector 
may have a significant impact on the process of land acquisition. Their role with 
private operators is unclear as the applicability of the LAA to land acquisition by the 
private sector is controversial. Some officials are prepared to find a way to use the 
LAA for the private sector while others are apparently not so inclined. The District 
Collector is also responsible for the transfer of state revenue land and supervises the 
Law and Order in the district. 

11.30 Department responsible for taxes/rovalties 

Collection of .slate taxes and royalties is carried out by the states. 

11.31 Department resnc^nsiblc for licence.s 

Various licences are required for mining operations. Some of these e.g. motor vehicle 
licences are issued by the state authorities. 

11.32 Law and Order Authorities 

Unfortunately in some of the coal areas, the law and order authorities are frequently 
involved to tackle problems related to extremist groups and labour unrest and crime. 
Law and order authorities generally report to the District Collector. 

independent bodies AND REGULATION 

11.33 The consultants have considered whether, as part of the process of regulatory 
reform in the coal sector, a new regulatory body or bodies for the sector should be 
established. This analysis has been prompted in part by information provided by DoC 
in response to the I** Interim Report^*. The consultants were advised that “measures 

Letter dated 26 July 1999 
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which were accepted in principle by the Government during 97-99 but are awaiting 
the necessary amendments to the various statutes include; 

(a) Permission to the Indian companies to mine coal and lignite without the existing 
restriction of captive consumption stipulated in the Coal Mines (Nationalisation) 
Act 1973 and allocation of new blocks to them on the basis of competitive 
bidding by an Independent Body. 

(b) Allowing the same Independent Body to monitor the detailed and regional 
exploration of the coal and lignite resources in the country. 

(c) Establishment of a Regulatory Body to perform appellate functions to resolve 
price disputes between the coal producers and coal consumers having long term 
coal sale agreements with the coal producers”. 

11.34 The key question is whether such bodies might contribute to the process of 
economic liberalisation of the sector by promoting competition and accelerating the 
transition to a free market. 

11.35 The use of economic regulation for these purposes has emerged as a favoured 
strategy in the United Kingdom, and elsewhere, in relation to privatised utility 
services; and has been adopted in India , for example in the power and telecoms 
sectors. It has not been used, anywhere, in relation to coal.^^ It is worth noting, 
therefore, the characteristics of such regulation and the circumstances in which it is 
likely to be effective. 

11.36 The first, and most fundamental, feature of economic regulation is 
independence . The regulatory strategy is to promote competition through progressive 
reduction of structural and institutional constraints on the entry of new players to the 
market.^^ It is not a way of allowing government to fix prices or control availability 
and supply. Accordingly, the status and duties of regulators are specified in 
legislation and enforceable by the courts. A conflict of duties and objectives would 
almost inevitably arise between a regulator bound by law to promote competition and 
a free market within a sector, and a dominant publicly owned enterprise within that 
sector, designed and created to exercise sector-wide control on behalf of the State. 

11.37 Secondly, regulation must be viewed as an integral part of competition policy , 
sharing the purpose of promoting and securing free markets and eliminating unfair 
trading practices, of which perhaps the classic example is the abuse of a dominant 
position - abuse meaning, in this context, measures designed to limit or obstruct 
competition. As noted earlier in this report, access to coal reserves, and information 
about coal reserves, are - depending on how competition policy is to be framed^*^ - 
potentially critical issues, because of the extent of the control exercised by DoCVCIL. 


So far as the consultants are aware. The Coal Authority in the UK is not an exception. It issues 
prospecting and production licences, and undertakes a range of administrative tasks, but is only 
marginally involved in competition issues and plays no role in relation to markets. It is not an 
economic regulator in the sense here being considered. 

This may involve divesting assets of existing players and opening infrastructure to new entrants. 

The review ol competition policy is now well advanced. The consultants understand that new 
legislation will be introduced in due course to broaden the overall scope of policy, so that it matches 
and reinforces the advance of economic liberalisation. 
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GOI can deal with the matter either by allowing access on a fully competitive basis - 
implying a new commitment to fundamental structural reform of the coal sector - or 
by restricting the application of competition policy within the sector. One way or the 
other, however, a consistent approach would have to be adopted. In particular, it 
would make no sense to maintain the existing policy of public ownership and control 
and, at the same time, establish a regulatory regime specifically for the sector 
designed to achieve the directly contrary purpose of open competition and free 
markets. 

11.38 The third characteristic of economic regulation on this model^-" is that it is 
transitional . As noted. Us strategic purpose is to remove or reduce impediments to 
competition and free markets - typically, the infrastructure constraints in the power, 
rail, telecoms, gas, and water sectors. This is, in principle, a finite task. Once access 
to track, pipes and wires has been established, new entrants have come in and 
conditions of competition have been established, the job of the sector regulator is 
done. Pricing, temis and conditions of supply and so forth are then a matter for the 
market - subject, like the rest ol' the private sector, to continuing compliance with 
competition law: the sector has effectively ceased to be a special case. 

11.39 But coal is not a special case to start with - or rather, it is only a special case 
to the extent that Ci(3I ha\ e chosen to make it so. The impediments to competition in 
the sector were erected deliberately, as part of the policy of nationalisation, together 
with the creation of CIL as a near-monopoly in public ownership. The question now 
is whether, and to what extent, these arrangements are to be dismantled. This does 
not require a regulator; it requires a policy decision by GOI. If CIL were to be 
retained in substantially its present form, the role of regulator would be impossible. 
On the other hand, if the decision were made to go forward with fundamental 
structural reform of the sector - in plain terms, to break up CIL and sell the parts 
worth having - economic regulation would be unnecessary.^^ The reforms themselves, 
coupled with low and reducing tariff barriers, would establish competition in the coal 
sector in India, just as similar conditions have established competition in the USA, 
Australia and South Africa. 

11.40 In cither .scenario, ihere would .still be licensing functions to perform, and 
these could be given to some equivalent of the Coal Authority in the UK. But this 
would not amount to economic regulation; and there is no reason, in principle, why 
such an authority would carry" out these functions any better than DoC. At best, the 
benefits would be marginal. 

11.41 The consultants arc of the opinion that no independent or regulatory bodies aie 
required for the coal sector. Three functions have been proposed for such bodies by 
GOI. They are allocation of blocks, monitoring of exploration, and resolving price 
disputes. (Para. 11.33) 


Utility regulation in the USA has a somewhat different emphasis. It is concerned less with 
promoting competition by lowering barriers to entry and more with control of profit margins. 
Accordingly, the regulatory role is perceived as permanent. 

“ And might create anomalies - it is unclear, for example, how any approach to the regulation of 
domestic producers could be applied consistently in the face of increasing competition from 
unregulated imports. 
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11.42 With regard to the allocation of blocks, this is a one time process when 
reserves are made available to the new investors. It is described in detail in Chapter 
II. Whether the method be bonus bidding or a simple “first-come first-served” 
process, there is no need to establish an independent body. Theoretically the process 
can be administered by the DoC in co-operation with the States. If for various 
reasons, GOI elects not to administer the selection and allocation of blocks “in-house” 
it could be done by independent consultants. However, there may be a need for 
assistance to the Government in developing policy with regard to the identification 
and overall methodology with regard to areas to be made available for prospecting 
and mining. 

11.43 The second identified task for an independent body is the monitoring of 
exploration. There is clearly no need for such a body. Exploration carried out by the 
GSl is readily available to GOI, exploration by parties exploring under the MMRDA 
is reported to the authorities, and there is no role for the Government in detailed 
exploration. 

11.44 The need for a Regulatory Body for settling price disputes under “long term 
sales agreements” seems to be an oxymoron. If there are long term agreements there 
will be a provision in the agreements for the settlement of disputes to which both 
parties have already agreed. There is no need to create a body for this purpose. 
However there may be a need to protect small consumers from predatory pricing in 
the transition period to a fully liberalised market. 

11.45 It is concluded that the establishment of some form of independent regulator 
for the transitional period to a fully liberalised coal sector would benefit both 
producers and consumers. It is suggested that the purposes of this transitional 
regulation would be to: 

(a) Promote fair competition, efficiency and economy in the sector 

(b) Arbitrate in cases of perceived unfair pricing practices 

(c) Assist in establishing guidelines for the award of prospecting and mining rights to 
the private sector. 

11.46 It is recommended that an independent regulatory body be established to 
assist the Government in the transition to a fully liberalised coal sector. 

11.47 Of far greater significance for existing producers in the coal sector, and for 
potential private sector participants, would be the extension of effective economic 
regulation within a reformed power sector; and the early establishment of economic 
regulation in rail transport. Formally, these matters lie outside the scope of the TOR; 
but, as a number of stakeholders have emphasised, the poor economic performance of 
the power sector and the cost and inefficiency of rail transport represent the heaviest 
commercial constraints on the future development of coal. Unless and until they are 
addressed, regulatory reform of the coal sector may be largely in vain. 
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OTHER ISSUES/OPTIONS/RECOMMENDATIONS 

11.48 The institutional structure for the coal industry is broadly satisfactory but 
would benefit from reassignment of some bodies within, and to, the MoMM. There is 
strong evidence that GOI are aware of some of the needed institutional reforms as 
witnessed by the recent integration of the Ministry of Coal into the Ministry of Mines 
and Minerals as the Department of Coal. This change clearly reflects the view that 
coal is a mineral to be mined as any other mineral. It is a first step into full 
integration of coal into the administration of the mining sector. 

11.49 With regard to the Central administrative bodies there is a need for some 
changes to better reflect the needs of a liberalised coal sector. These changes relate to 
the need for technical expertise within DoC to enable it to better administer and 
monitor the sector. Functions which are currently not being adequately fulfilled from 
the technical point of view include: 

(a) Approval of proposed operational mine plans 

(b) Monitoring of the implementation of the approved mine plans 

(c) Administration of the proposed “reclamation fund” 

(d) Collection and administration of the excise tax/customs duty collected under the 
Coal Mines (Conservation and Development) Act 

(e) Collection of statistics 

11.50 In view of the decreasing workload of CMPDI, particularly at their 
headquarters location in Ranchi, it is suggested that key staff could be transferred 
from CMPDI to DoC to staff a technical unit. This unit could also serve as a “single 
window” where would-be investors can obtain information and assistance with all 
aspects of establishing operations in the Indian coal sector. 

11.51 It is recommended that a new unit be created in DoC in the Ministry of 
Mines and Minerals to strengthen the technical capabilities for administering the 
coal sector. Professional staff could be transferred from CMPDI. 

11.52 No evidence was found to suggest that the State institutional arrangements and 
administrative functions were in need of reform. With regard to the States, the 
biggest issue is clearly the role of the centre viv-a vis the States. In theory, as the 
States are the owner of the mineral resources, one would expect that they would play 
a larger role in administration of the sector as is the case in Australia and Canada. In 
practice, the Centre still considers some minerals to be so important to the national 
interest that the States role has been diminished. It would be expected that as 
liberalisation of the coal sector proceeds, the role of the States would increase. 
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XII. CONCLUSIONS AND RECOMMENDATIONS 

CONCLUSIONS 

12.01 In their introduction to this report, the consultants noted the key objectives set 
for the study by the TOR; and then described the basis on which they had approached 
their task - endeavouring, at each stage of their work, to examine legal and regulatory 
issues in the broader context created by policy for the sector, and by the structural, 
economic, commercial and social factors influencing the investment environment. 


12.02 The need for such an approach is clear. As already noted, regulatory reform is 
part of the process of economic reform, and must follow the stage of policy definition. 
Only when specific and mutually consistent policies for the sector have been 
determined can a regulatory framework be constructed to implement and serve those 
policies. Put simply, the rules can only be written when the nature of the game has 
been decided. 

12.04 Before setting out the recommendations of this report, therefore, it is 
appropriate to review the policy context for the study and to note the key policy issues 
that remain outstanding. Some recommendations will be made unconditionally, 
because they offer benefits or improvements over the existing arrangements that are 
not dependent on policy decisions yet to be made. In other cases, however, 
recommendations can be presented at this stage only on a provisional basis, because 
they assume a programme of structural reform for the sector that has not yet - so far 
as the consultants are aware- been adopted. It is the recommendations in this second 
category that are, potentially, of greatest importance and that will determine whether 
India is to have a regulatory framework for the coal sector in line with best 
international practice. These matters are considered in more detail below. 

12.05 These difficulties have not prevented the consultants from carrying out a 
detailed analysis of the existing regulatory framework; and they have produced 
detailed and wide-ranging recommendations for change. The packaging and 
prioritisation of these recommendations should be undertaken as part of the 
preparation of an action plan, based on policy decisions to be clarified by the 
Government. 

The Policy Context 

12.06 It has been pointed out earlier that the policy for the coal sector remains in 
transition. In some directions, policies of economic liberalisation are well advanced. 
Tariff barriers have been lowered and may fall further in fulfilment of WTO 
commitments. Price regulation has been lifted.^’ On the demand side, therefore, at 
least some of the conditions for competition have been established. The response to 
these changes has been rapid, and substantial. Indian markets has been targeted by 
private sector producers from the major coal exporting countries, and significant 
penetration has been achieved.^® As noted already in this report, imports are now 


Subject to the provisions of the various State Control Orders. 

“ Recent reports indicate that Gujarat Electricity Board has decided to import coal from Australia and 
South Africa for its seven plants for blending purposes. 
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around 25-35 mtpa - approaching 10% of the total market - and rising. This reason 
itself is enough for the existing coal sector to move towards competition and better 
efficiency. 

12.07 These developments have not, however, been balanced by policy initiatives on 
the supply side. Even in the absence of GOI funding for the sector, the commitment 
to continuing central direction and control remains very largely in place. Thus, the 
recently passed Bill to amend the MMRDA, although it contains some potentially 
useful provisions about the size of areas to be granted for prospecting, offers nothing 
else of real significance. Likewise, the reported terms of the proposed Coal Mines 
(Nationalisation) Amendment Bill to extend private sector participation in the coal 
sector, reserve discretionary powers to GOI. 

12.08 The current mismatch between the emerging globalisation of Indian markets 
for coal and continued central direction of coal production carries a significant threat 
to the future development of the sector. As already noted, it is evident that the overall 
market is unlikely to expand at the rate predicted by the IX Five Year Plan; and that 
the market share retained by domestic producers will continue to fall if import 
penetration remains in line with present trends. The constraint imposed by handling 
facilities at ports is acknowledged; but capacity will increase if imports are allowed to 
hold a competitive advantage over an extended period. Loss of market share - even 
an absolute reduction in levels of disposals - would have an immediate adverse 
impact on finances of domestic coal producers. The consequences of such a 
development could be very difficult to manage, given the political and social 
constraints on the ability of domestic producers - in particular, CIL - to reduce payroll 
and other costs. 

12.09 The most urgent requirement is a programme for structural reform on the 
supply side that takes due account of what is already happening in India’s coal 
markets, and that offers coherent models for competitive participation in the sector. 
This does not imply privatisation of CIL as a priority; but it does require a review of 
each of the policy matters related to CIL. It has been confirmed by DoC that this work 
is in hand as part of CIL’s Strategic Corporate Development Plan. 

12.10 Also needed is a critical examination of the proposed criteria governing access 
to coal reserves. The criteria currently proposed for allocation of blocks will kill any 
prospect for extended private sector participation in the sector on a competitive basis. 
However, it would not prevent some other forms of private sector participation - e.g. 
contract mining. If the current, restrictive, approach is to be retained, the anti¬ 
competitive implications should be understood; and the limitations thereby placed on 
effective regulatory reform acknowledged. 

Priorities For Regulatory Reform 

12.11 For ease of reference, the priorities specified by the TOR are repeated below: 

Priority One: To free existing public sector coal companies from avoidable procedural 
constraints in order that their operations are in line with internationally acceptable 
practices and to allow them to function on commercial considerations. 
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Priority Two : To evolve systems to encourage private sector participation in coal 
exploration and production, and coal marketing. 

Priority Three . To structure the legal and regulatory framework to make it investor- 
friendly so that existing coal producers as well as potential producers benefit from it. 

12.12 The first priority refers to the “existing public sector companies”. The 
existing operators have little trouble with the “core” provisions of the legal and 
regulatory framework - the acquisition of mineral and surface rights, prospecting and 
operations. There are, of course, issues in relation to the way that these parts of the 
framework are administered in practice - for example, the sometimes slow and 
fragmented nature of consent procedures. The case here for greater speed and 
efficiency is, in principle, uncontroversial and has been addressed in the report. 
Specifically, such reforms would not raise competition issues between existing and 
potential participants in the sector and would not, therefore, be contingent on the 
resolution of GOTs policy stance in that area. 

12.13 Likewise, there are a number of issues - fiscal matters, labour, the 
environment and forests, R & R, transport and so forth - where the existing operators 
would, ideally, seek some reduction in the costs and operational constraints with 
which they currently have to contend. Again, however, they do not raise competition 
issues between existing and potential participants in the sector - provided, of course, 
it is assumed that the costs and obligations in question would be determined without 
regard to public/private sector status. As with administrative process, therefore, 
reforms might be considered in advance of policy clarification. Care would be 
needed, however, in judging whether concessions made to existing participants could 
be appropriately extended in due course to the private sector. Special provisions for 
land acquisition or infrastructure status for tax purposes might be an example. 

12.14 As noted, the second priority specified in the TOR implies, necessarily, some 
dismantling of the privileged position of the existing public sector companies within 
the current framework, to create a more level playing field for the sector as a whole. 
Clearly, however, the design and implementation of a programme of regulatory 
reform could be undertaken only when outstanding policy issues had been resolved, 
and the extent and direction of proposed structural reform was known. However, a 
three stage process can be adopted to facilitate gradual private sector participation. 
These are: 

(a) Immediate enactment of enabling laws, including the proposed amendment of 
Coal Mines (Nationalisation) Act, 1973, without further restrictions for entry of 
private sector. 

(b) Instead of offering coal blocks, larger potential areas be offered to private sector 
to allow economies of scale in their operations; 

(c) The final stage would be to dismantle the special privileges provided to PSEs. 

12.16 The third priority requires a legal and regulatory framework so structured that 
existing coal producers as well as potential producers benefit from it. The problems 
inherent in such a formulation have already been exposed. Where regulatory reform 
does not raise competition issues, changes can, as noted, be identified that would 
benefit both existing and potential participants. 
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Sectoral Reform 

12.17 Issues in relation to the reform of the coal sector have been identified and 
analysed in the introduction to this report, and reviewed in the course of these 
concluding comments. 

12.18 As noted, in the introduction, all these issues have been considered because of 
their relevance in selecting options for regulatory reform. In some of their wider 
aspects, however, they do not fall directly within the TOR; and it would be 
inappropriate for the report to contain formal recommendations extending beyond 
regulatory matters. However, since the primary purpose of the report is to assist GOI 
to formulate an Action Plan for the implementation of a new regulatory regime for the 
coal sector, it is right that the consultants should confirm here the conclusions they 
have reached: 

(a) The establishment of an arm’s length relationship between DoC and the operating 
companies would encourage the development of commercial practices in the coal 
companies, and separate the formulation and implementation of sector policy 
from the-policies and interests of the existing operators. At present, DoC and the 
companies are closely linked. To a degree, DoC has become part of 
management; and CIL, in turn, have become closely involved at the sector policy 
level. This is both unnecessary and undesirable. The need for an arm’s length 
relationship has been recognised, and Memoranda of Understanding between the 
(then) MoC and CIL were drawn up. It is important that the intention of these 
memoranda should now be carried into effect. 

(b) The retention of ClL’s current structure and ownership is incompatible with full 
liberalisation of the coal sector , and it is unlikely that major private investors 
would enter the sector as competitors to CIL under current conditions. 

(c) The current policy of corporatisation implies greater autonomy for CIL’s 
operating subsidiaries and opens a range of options for the introduction of 
competition to the sector, and for private sector participation, including: 

• establishment of individual subsidiaries (or parts, or groups, of subsidiaries) 
outside the CIL holding structure but still within the public sector. State 
ownership might be an option; 

• privatisation of individual subsidiaries, or parts of their operations. Flexibility 
in packaging assets and liabilities might allow disposals of currently loss¬ 
making activities — the ICICI report on ECL explores some of the options; 

• partial divestments to create public sector/private sector partnerships. Current 
restrictions on foreign investment may need to be reviewed to secure full value 
from this approach. 

(d) The currently proposed criteria and process for the identification and release of 
coal blocks for private sector projects are flawed and would deter new 
independent operators from entering the sector on any significant scale. This 
issue is fundamental, and closely linked to decisions about the future of CIL. If 
the intention is to move towards a more fully competitive sector, the availability 
of good blocks of coal will be vital. Moreover, CIL should not be involved in the 
regulatory process by which blocks are made available to be worked by its 
competitors. 
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this approach has been constrained by the Contract Labour (Regulation and 
Abolition) Act, and by the Notification thereunder relating to the coal sector. As 
noted in Chapter VI of the report, the restrictions imposed by the Act may be 
narrower than had been supposed - see the annexed opinion of the Solicitor 
General - and some contracting of overburden removal and coal loading is 
currently being carried out by contractors. The withdrawal of the Notification is 
recommended as an immediate amendment to the regulatory framework (see 
below); but the consultants’ broader conclusion is that the wider use of 
contractors - for all the reasons set out in paragraph 6.53 of the report - has the 
potential to bring early and substantial benefits to the sector, with the minimum 
of regulatory change. 

(f) The issue of uneconomic capacity is urgent. A series of recommendations for 
immediate implementation are made below. Consistently with the TOR, these 
relate to the identification of uneconomic capacity, the provision of benefits to 
facilitate closures and redundancies and the creation of an Enterprise Agency. 
The wider issue of how and when to deal with closures lies outside the regulatory 
framework; and given the social and political complexities, it would be unwise 
for the consultants to attempt firm conclusions. Accordingly, they do no more 
than reiterate the final paragraph of Chapter VI - that timing and preparation are 
crucial, and that closures should not be allowed to run together so as to increase 
the impact within the communities and regions where they fall. The danger is 
that if closures are delayed until they are forced by events, control of timing — 
and therefore of the social and political consequences - will be lost. 

(g) The economic issues will heavily influence the likely extent and, shape of priy a ^ 
sector participation in the coal sector, and must therefore be taken into account in 
determining the Action Plan for regulatory reform. Particular care will be 
required where the value of regulatory change is contingent on policy decisions 
in relation to structural reform: the risk has already been pointed out of 
dismantling the privileges of the existing public sector companies in 
circumstances where the entry to the sector of new private sector participants 
may be deterred by unfavourable commercial factors. 


RECOMMENDATIONS 

12 19 The recommendations made throughout the report have been consolidated 
beiow for ease of reference. The recommendations are presented in a chapter-by 
chapter format and have not been prioritised pending decisions by the DoC wi 
reg^d to the scope and timing of sectoral reform. This decision not to present 
prioritised recommendations in this report is consistent with the recent decision of 
DoC and the World Bank that the criteria for the establishment of the Action Han 
would be established in the near future. These critena will be based on a mitten 
statement of coal sector policy, which will serve to resolve some of the conflicts 
arising between the different priorities. 

12.20 In many cases, particularly with reference to procedure 

importance of the introduction of specific for 

Government bodies must be stressed. In many cases, the introductton of a penod fo 

The exDcrience in the UK in 1992 in relation to the forced closure of 30% of total capacity in the 
^ clearlyillustrates the danger of delay in dealmg w.th uneoonom.c 

capacity. 
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response into the requirements for any given action by the Government authorities 
would be a major step forward. A deemed acceptance of the request/application by 
the Government authorities should be introduced in the case of failure to respond 
within the designated period. 

12.21 The complete list of recommendations is presented below. 

Mineral Rights 

• A majority of Government board positions in the PSEs be held by persons outside 
the Ministry responsible for sector administration. [2.20] 

• The majority of board members in the PSEs be appointed from the States, major 
consumers, Trade Unions and from private sector who have no commercial 
interest in the PSE concerned. [2.20] 

• The DoC should be represented only on CIL Board (not on Boards of subsidiaries) 
and this representative should not be below the rank of Joint Secretary. [2.20] 

• The concept of MoU between DoC and CIL should be strengthened so that the 
subsidiaries remain at “arm's length” from DoC. The MOU should be rigorously 
implemented. [2.20] 

• A three-stage process should be adopted to facilitate private investment: [2.26] 

(a) Immediate enactment of laws to facilitate the entry of the private sector 
relating to the acquisition of land and the grant of prospecting and mining 
rights; 

(b) In stead of offering small coal blocks, larger areas be offered to private 
sector to allow economies of scale in their operations; 

(c) Provided the above two steps elicit enthusiastic response and the 
possibility of large scale participation finally emerges, the final stage 
would be to dismantle the special privileges provided to PSEs. During the 
interim period, CBAADA should continue to be in force. [2.26] 

• Reserved areas be clearly defined at the earliest possible date so that all investors 
have ready access to information regarding reserved areas. This can undergo an 
periodic review for incorporation of new information as and when it is received. 
[2.28] 

• The eligibility for mineral rights be extended to whomsoever is prepared to 
comply with all the other provisions of the legislation. [2.31 ] 

• The “first come, first served” system be stringently applied for all applications for 
reconnaissance and prospecting rights complying with the eligibility criteria. 
[2.42] 

• PLs grant the holder the exclusive right to explore for all minerals in the area 
under license. [2.42] 

• MMRDA/MCR should provide for larger PLs combined with staged surrender of 
portions of PLs throughout their term. [2.42] 

• the application form for a Prospecting Licence be amended to reflect realistically 
achievable requirements. [2.42] 

• escalating dead rents be combined with a compulsory surrender programme for 
Prospecting Licences. [2.42] 

• A compulsory surrender programme should only be implemented in the case that 
the maximum areas of PLs are enlarged beyond the current 25 sq km. [2.42] 

• Land records be expeditiously updated in all States. [2.42] 

• The discretionary provision with regard to applications received on the same day 
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be abolished for mining rights. [2.48] 

• MLs be granted for thirty years or for the life of the mine, whichever is the lesser, 
as a matter of routine. [2.48] 














The agencies that have a role in clearing an application for a mining lease be fully 
identified and their requirements specified in detail. Time limits for deemed 
acceptance should be established in the law for each agency involved. [2.48] 

The provisions for Transfers and Assignments be kept simple while provisions to 
permit partial transfers/assignments be clearly enunciated. [2.51] 

All technical data related to geological and geophysical information submitted to 
Government be made available to the public without delay after a PL is 
surrendered/terminated. [2.55] 

All geological and geophysical information acquired by GSI, or related to 
surrendered PLs, and for areas where CIL has carried out prospecting but has no 
continuing legal rights, be made available to the public at nominal cost. [2.58] 

New legislation be enacted which applies to all minerals, including coal, which 

(a) incorporates international standards allowing for flexibility and certainty; 
and 

(b) provides equal treatment for both the public and private sectors. However, 
these steps can only be adopted after there is a significant interest from 
private sector for undertaking coal mining. It is noted that the draft Coal 
and Lignite (Regulation and Development) Act may provide a more 
expeditious vehicle to make the needed changes but it is not the optimal 
long-term solution. [2.63] 

Careful consideration be given to the repeal of the Coal Mines (Nationalisation) 
Act if this can be achieved without undue legal complexity. If this repeal caimot 
be achieved, an amendment providing for mining by the private sector, not subject 
to special provisions, should be enacted as soon as possible. [2.68] 

All relevant data on the areas to be offered be made available for all interested 
parties in a “data room”. Copies of the data would be made available at a nominal 
cost. This recommendation presupposes that CIL/SCCL have been adequately 
compensated for expenditures on areas they have been forced to forego. [2.74] 

The block concept should be abandoned and that applications for PLs be accepted 
for all non-CIL areas not currently covered by actual or deemed PLs and/or MLs, 
subject to a set of predetermined conditions, [2.76] 

No assurances with regard to surface rights, environment, forests, resettlement. 


and the like be given. [2.78] ^ , 

Allocation of areas be made the basis of international competitive bidding. [2 80] 
A procedure for bid evaluation based on the combination of a number of different 
criteria be designed. [2.82] 


f mSon be introduced in mineral sector legislation providing for acquisition 

of the surface rights subject to specified preconditions [3.10] danificant 

• An amended CBAADA be continued for a limited penod until a sigmf 

private sector participation emerges [3.14] c,-. tn the 

. MCR be amended to remove ambiguities and to Provide frface nghts to &e 
applicant subject to the provisions of other applicable acts .g. 

(Conservation) Acts, etc [3.16] j /a * Vi? made 

• Relevant state laws for acquiring land under state code /Act 
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use of by the coal companies wherever feasible. [3.21] 

Prospecting/Mining Operations/Health And Safety 

• Government should urgently enunciate a long term Energy Policy, which 
obviously will address all forms of energy and related technology. This will 
clearly bring out the fuel policy for power generation and other uses. From this 
will emerge a clear policy direction for coal. [4.17] 

• Issue of conservation should be addressed at the stage of project formulation md 
that approval of a mine plan should be based on the national conservation policy. 
[4.18] 

• The proposed technical unit in DoC should undertake the duties of monitoring of 
coal mines with respect to approved mining plans. [4.22] 

• A new Mines Act be drafted to incorporate “Duty of Care” principles in respect of 
‘Employer”, Employee” and “Manufacturer/ Supplier” of a plant/ machinery/ 
equipment etc in a mine so that the responsibility of conducting operations in the 
mine safely rests squarely on the “Employer” (with mandatory inputs and 
assistance from the employees and manufacturer/ supplier of a plant/ machinery/ 
equipment etc in a mine). [4.41 ] 

• A standard set of required information and conditions for approvals should be 
developed and freely circulated as soon as possible to reduce delay in grant of 
permission. [4.42] 

• Test reports of accepted standards from accredited test facilities abroad be 
accepted in the cases of high technology equipment to be used in mines. [4.45] 

• A new Coal Mines Regulation, on the lines as prevalent in other advanced 
countries, specifically for opencast mines be developed as soon as possible. [4.47] 

• The Colliery manager be required to concentrate only on mining operations and 
related safety aspects and that the responsibilities of owner, agent and manager be 
clearly demarcated with respect to safety legislation. [4.50] 

• A reassessment of safety policies be undertaken and that new policies and 
legislation be formulated with a time bound strategy for reduction of accidents and 
fatalities in coal mines. [4.53] 

• All the inquiries into fatal accidents must be public and fully transparent. 
Learning from accidents must take place and penalties should so stringent as to 
become a deterrent. [4.55] 

• Conference on Safety in Mines should be held at a fixed intervals of say 3-4 years 
to address the issues of safety (adequacy/ inadequacy), to undertake or 
recommend in-depth review/upgrading of industry specific legislation in light of 
current practices in coal industry in other parts of the world, and to establish a 
suitable mechanism to monitor the compliance of the recommendations. [4.59] 

• An up-to-date model training modules are formulated, updated regularly and 
schedules are drawn up for implementation. [4.61] 

• The medical fitness standards for mine workers be reviewed and updated to ensure 
that only fit persons are employed in the mines. [4.64] 

• The Mines Act should be redrafted and so rewritten^® that it imposes total 
responsibility of operation, safety and health onto the management with minimum 
regulation and control by the enforcing agencies. It should provide more 


Detailed reviews of the health and safety legislation 
detailed analysis is presented in Annexes 4.1-4.3 


were undertaken as part of the review. This 
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flexibility to the owner and the manager in managing the mine. This will not only 
increase efficiency of management but also improve safety status. [4.65] 

Financial And Fiscal Matters 

• The current restrictions with regard to eligibility for mining rights be removed to 
permit direct foreign investment. [5.09] 

• Policies supportive of joint ventures by the subsidiaries of CIL be established and 
provisions to enable a majority share in a joint venture to be held by the private 
partner be explored [5.12] 

• Department of Coal should actively participate in the design of a new tax structure 
for the mining sector including coal. Particular attention should be paid to making 
the financial and fiscal framework internationally competitive and attractive for 
investment. [5.20] 

• Some form of royalty be retained. [5.28] 

• An in-depth study be conducted covering all aspects of royalty including its mode 
and rate and that the present rates of royalty be retained for the time being. [5.36] 

• The normal international practice of inclusion of the royalty in the tax-deductible 
costs of the producer be adopted. [5.38] 

• Additional Profits Tax should not be imposed. [5.59] 

• An internationally competitive fiscal framework for the mining sector, including 
coal, be put in place as an incentive to attract new investment from the private 
sector. [5.71] 


Labour/Trade Unions/Employee Welfare/Compensation 

• On the basis that existing bonus arrangements are retained, the links between 
payments and results and attendance should be restored. [6.16] 

• The feasibility of self-financing production bonuses should be examined, taking 
account of international experience in the design and implementation of schemes 
of this kind. [6.16] 

• Strict timetables for the conduct of cases in Labour Courts should be introduced, 
[6.16] 

• Vacancies for Presiding Officers in Labour Courts should be filled promptly. 

• A tripartite review of employment rights (GOI, Employers and Trade Unions) 
should be undertaken as a basis for continuing development. [6.16] 

• The law relating to employment rights should be codified. [6.16] 

• Following consultation with interested parties, the proposed legislation to raise the 
threshold for Trade Union registration should be implemented. [6.28] 

• The legal immunities conferred on the Trade unions by the Trade Union Act, 1926 
should be conditional on compliance by the Trade Unions with the requirements 
of the Industrial Disputes Act, 1947. [6.28] 

• The work of the Chief Labour Commissioner on verification of Trade Union 
memberships should be carried forward as a matter of urgency, [6.28] 

• Consideration should be given to the creation of a statutory right to Trade Union 
recognition for collective bargaining purposes. [6.28] 

• The existing arrangements for collective bargaining within the JBCCI should 
change and responsibility for collective bargaining within CIL should pass, as 
soon as possible, to the operating subsidiaries. [6.40] 

• Other producers in the sector should be free to make their own arrangements for 
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collective bargaining. [6.40] 

• Restrictions on the selection and termination of employees should be reduced to 
give coal producers greater control over the size of their workforces, and the skills 

mix. [6.44] 

• A careful review should be undertaken of all commitments for on-going provision 
of social benefits - housing, schools, hospitals and so forth, including evaluation 
of options for commuting commitments to cash payments. Benefits should be 
focused on employees and their families: wider support for communities would 
require specific justification. [6.44] 

• A package of benefits designed to facilitate the closure of uneconomic capacity 
should be introduced. Mining is an extractive industry and closures are therefore 
inevitable. The issues relate to timing and terms for those affected. This issue 
should be addressed urgently, and is referred to again below. [6.44] 

• An urgent and comprehensive review of the system for dispute resolution should 
be conducted, to confirm that it is ready and able to serve the expanding needs of 
liberalised laljour markets in the coal sector - and, no doubt, elsewhere. This 
review could be undertaken on a tripartite basis, involving Government, 
Employers and Trade Unions, to reinforce confidence in the system at a time 
when commitment to dispute resolution will be crucial. [6.48] 

• The restrictions - both statutory and contractual - on the use of contract labour in 
the coal sector should be abolished. [6.54] 

• Active use is made of existing consultative machinery to improve performance 
and, if that fails, to identify uneconomic mines for closure. [6.60] 

• ,A benefits package is introduced to facilitate acceptance of closures. How the 
. costs of closure are shared between Government and producers should be settled 

•as soon as possible. [6.60] 

• Regeneration and job creation schemes should be designed to assist coalfield areas 
hit by closures and job losses. [6.60] 

Environment 

• DOC and MoEF should identify and make available to the public detailed 
information with regard to areas where site clearances for mining activities will 
not be granted. [7.38] 

• As is the practice in many countries. States should be encouraged to play a greater 
role in the environmental clearance process. The Central Government should 
delegate power to the state governments for environmental clearance of mining 
projects. Guidelines should be framed by the Central Government. [7.38] 

• To enable the States to play a greater role in the environmental clearance process, 
a sustainable solution lies in strengthening the SPCBs. This involves staff training, 
especially in the areas of environmental laws and regulations, coal mining and 
processing operations and associated environmental issues, pollution prevention 
and control measures, evaluation of environmental impact assessments, etc. and 
creation of environmental baseline information (which also helps SPCB staff 
evaluate the information presented by mining project proponents). [7.38] 

• The time limit as specified in Sub-section 7 of Section 25 of the Water 
(Prevention and Control of Pollution) Act and Air Act for issue of consents should 
be strictly followed by the SPCB. [7.38] 

• To improve the quality of EIA reports prepared by the consultants the MoEF 
should circulate revised guidelines for preparation of EIA report for mining 
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projects [7.38] 

• Incorporate the requirement for reclamation of land into the Coal Mines 
(Conservation and Development) Rules 1975. [7.49] 

• Establish some from of Reclamation Trust Fund/Financial Guarantee 
/Performance Security Bond” as has been done in other countries. [7.49] 

• The Reclamation Trust Fund/Financial Guarantee / Performance Security Bond 
should be a pre-requisite before the grant of a mining lease. [7.49] 

• Modalities for raising and managing the tmst fund requires careful examination by 
the DoC in consultation with MoEF, State Governments and the mining industry 
[7.49] 

• The rehabilitation of old abandoned mines and areas should be the responsibility 
of the Centre / State Governments. This could be financed by a levy of excise duty 
on coal production. A study should be undertaken to critically examine the need 
for rehabilitation of old abandoned mines including a cost-benefit analysis. 
Incorporate the requirement for restoration of old abandoned mines into the Coal 
Mines (Conservation & Development Rules). [7.49] 

• The MoEF should bring out detailed guidelines on de-commissioning of a mine 
site and also post-closure monitoring programmes. [7.57] 

• Legislation should be promulgated under the Coal Mines (Conservation & 
Development) Rules or under the Environment (Protection) Act to ensure 
planning for closure before the start of the mining operations. [7.57] 

• For new mines and operating mines, the cost of closure should be borne by the 
operator. [7.57] 

• Strengthen the enforcement agencies to the extent that they carry out their 
responsibilities in an effective manner. The state government may take advantage 
of the on-going project in “Capacity Building” being implemented by the MoEF. 
[7.65] 

• To avoid overlapping of functions, the monitoring and enforcement of laws should 
be the responsibility of SPCBs. [7.65] 

• Monetary penalties should be increased substantially since, as presently legislated, 
they are so small that it would often be in the interest of the mine operator to 
continue to pollute and pay the daily penalty. [7.65] 

• Cumulative impact monitoring in an area should be the responsibility of the State 
Pollution Control Boards. The funds for such studies should be provided by the 
Central/State Government. [7.65] 

• The coal companies should be directed to prepare status reports on environmental 
matters in major operating areas once every year. This should form a part of the 
reporting requirements by MoEF. [7.65] 

• As directed by the Supreme Court, the setting up of Regional Environmental 
Courts should be expedited. [7.65] 

Forests 

• Since much of the information required for the proposal relate to data in the State 
Forest Department, it is suggested that consultants, approved by the Forest 
Department, could be retained by the user agency in the collection of data 
/preparation of maps etc. The cost would be borne by the user agency. [8.22] 

• A special team of Forest Department could be created for such work. The user 
agency would deposit the fees, as decided by the Forest Department for the cost 
towards the special team. [8.22] 
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• For preparation and submission of a proposal, specific time limits could be fixed 
by a Screening Committee headed by PCCF of the state. The PCCF and his 
officers should closely monitor the time limit. [8.22] 

• Officers of the state forest department and MoEF and others dealing with the 
subject including officids from the user agencies should be trained through a 
series of training programmes. This would result in reducing delays in the 
preparation of the proposal. [8.22] 

• The coal companies should take the necessary steps to improve property 
management in coal companies. [8.22] 

• Maps of forest and non-forest land should be reconciled at the state level. [8.22] 

• To reduce the delays in the clearance process, 

(a) The PCCF should set up a Screening Committee to consider proposals of 
each user agency. The committee should consist of CF (Nodal), all 
Territorial C.F. Chief Wildlife Warden, the concerned ADM and DFOs 
under whose jurisdiction the area lies, representatives of CCF (Central) 
and Director of Mines. The user agency may be invited to present the case 
and clarify the queries made by the members of the Committee. The 
committee should be headed by the PCCF. The committee should clearly 
decide if the project should either be considered on a prima-facie basis, or 
be rejected, or suggest any modification etc. 

(b) A sub-committee should be constituted by the Territorial Conservator of 
Forests, which should meet at regular intervals to review all diversion 
proposals under consideration and take necessary action as required. 
Through this process, queries at different levels can be eliminated to a 
large extent. Reply to routine queries from the MoEF should be addressed 
to the Nodal officer in the PCCF office and the reply from PCCF should be 
taken as final. 

(c) If a proposal covers areas rich in wild life where the comments of the 
Chief Wildlife Warden are required, the concerned DFO should send a 
copy of the proposal to him in advance so that wild life status report is 

kept ready and can be disposed of immediately when a reference is made 
by the PCCF. 


should be made of the requirement of additional staff at 
different offices dealing with diversion/ dereservation cases and other 
inatters. Processing fee could be charged from the user agency towards 
additional staff expenses. 

(e) Detailed guidelines should be issued by MoEF on the interpretation of 
Items in the proforma to achieve a uniform approach at all levels. 

(t) To delegate full powers to the Regional CCF (Central) for proposals 
inyo ''■tig iversion of forest land up to 20 ha in case of underground 

fonowed^[8^3*r “ '■equired by the Act and Rules should be 

complete responsibility for 

Identifying suitable non-forest land in the state [8 38] ^ 

should “<1 Private companies 

forest land [8 38] ^ ° midertake compensatory afforestation over degraded 

th^l^r stipulation of the Central Govenunent to create a 
strictly enforced by the State ““Ps^satory afforestation should be 
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• It is recommended that the stipulation of the Central Government to establish a 

Monitoring Committee in the State should be enforced. A nominee of the MoEF 
should be included in the Monitoring Committee. [8.38] 

• Ministry of Environment and Forests should issue detailed guidelines for 
calculation of forest compensation. [8.43] 

• Central Govt, should resolve the issue of forest compensation with the concerned 
State Governments. [8.45] 

• A process to permit partial and/or early reversion to the State of diverted forest 
land be instituted. [8.47] 

• The coal industry should consult with the MoEF about their proposed activities for 
the next 30 years. MoEF would then be able to plan for diversion of clusters in 
phases and can link the whole process with the rehabilitation and handing back of 
the earlier mined areas. [8.50] 

Resettlement And Rehabilitation 

• Consultation on a National Policy for R & R should be pursued urgently, as a 
basis for securing a ‘floor’ for treatment of PAPs. R & R packages in excess of 
such standards could, of course, continue to be provided by States and PSEs, 
including CIL. [9.08] 

• A National Policy could also serve as a vehicle for an approved code of practice, 
setting benchmarks and an indicative timetable for the progressive adoption by all 
States and PSEs of improved R & R standards. [9.08] 

• The R & R policy adopted for the sector in any given State should be coterminous 
with the R & R policy of that State. [9.08] 

• As part of the consultation process for any major project, a liaison committee 
should be established. Membership would include representatives of the operators 
responsible for R & R and representatives of PAPs and local communities. [9.24] 

• Representatives of PAPs and local communities should have access to the RAP 
for the project. [9.24] 

• If the RAP requires changes as the project progresses, these should be notified, 
and consulted upon, as early as possible. [9.24] 

• The RAP should contain a grievance procedure for PAPs, to deal promptly with 
complaints. Consideration should be given to an independent element as the final 
stage in such a procedure - a retired judge or retired senior civil servant. [9.24] 

• CIL, in conjunction with DoC, establish a comprehensive model to capture and 
measure the costs of R & R through every stage of the project - inception and 
planning, operations, site closure and restoration. This should identify the cost of 
providing and maintaining all elements of the R & R package through the life of 
the project - compensation, land for land deals, jobs, housing and infrastructure, 
social provision and so forth. [9.28] 

• Costs data should be published, to assist analysis and budgeting for R & R in 
future cases. [9.28] 

• In relation to compensation for land, the additional costs be estimated of adopting 
replacement value instead of current market value. Unless the costs are 
prohibitive, replacement cost should be adopted, in line with OD 4.30. [9.41] 

• Alternatively, the offer of replacement value rather than current market value 
might be used as an incentive to PDPs to re-locate within agreed periods. [9.41] 

• The scope for job creation schemes, to limit the number of jobs required to be 
provided within the project itself, should be examined at each major project. See 
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also Chapter 6, paragraph 6.58, in relation to the work of an Enterprise Agency. 
Such an agency would clearly have a valuable role in relation to R & R, as well as 
in the closure of uneconomic capacity. [9.41] 

• Members of ST are given the opportunity to move to the same resettlement, so 
that the links of individuals to each other and to the tribe are preserved. This 
approach would, of course, be subject to exceptions if individuals wished to live 
outside the group; [9.43] 

• Land for land deals are offered to ST who live from the land at their existing 
location, so that the disruption to their way of life is minimised; [9.43] 

• Resettlement sites for ST are near to forest areas so that they may continue to have 
access to the fuel, food and natural medicines that the forest provides; [9.43] 

• ST and SC (as noted above) are given the priority to project jobs to which they are 
entitled under affirmative action programmes. [9.43] 

• Family: This needs to be defined to eliminate scope for disputes. Ideally, the 
definition should be the one used by the State where the project is situated; [9.45] 

• Unit of entitlement: The definition should be the same as that used by the State 
Government, given the importance of their role in R & R; [9.45] 

• Land for land: The provision that, if a PAP purchases land out of compensation 
money (package B), he should not be considered for any of the other packages is 
unjust and counter-productive insofar as it discourages PAPs from continuing to 
work land rather than seek jobs in the project. Package B should be deleted; [9.45] 

• Landless people, sharecroppers etc.: A minimum qualifying residency period is 
necessary for PAP status and qualification for R & R benefits. The requirements 
and guidelines provided by the States should be adopted. Clear and realistic 
criteria should be used to establish status - again the practice in the State should 
be followed; [9.45] 

• Resettlement Site: Resettlement sites specific to particular projects should 
normally be preferred. In principle, a site serving a number of projects might 
allow economies of scale of infrastructure, and better facilities and services — for 
example, larger and better equipped schools. It might also strengthen the case for 
State Government to take over the maintenance and running of the institutions 
created. In practice, there have been problems where this approach has been 
adopted.71 Large urban-style sites may not be well suited to the needs of 
villagers, who may require access to land for cultivation and for grazing animals. 
Social organisation is also a major issue, given differences of caste, ethnicity and 
religion; [9.45] 

• Provision of compensation in lieu of land site: There should be provision for cash 
payments to those PAPs who do not want a plot in resettlement sites; [9.45] 

• Community Facilities: The Resettlement site should be selected in consultation 
with the PAPs and local authorities so that the community facilities can be 
integrated with either existing facilities or are taken over by Panchayat/Zilla 
Parishad. [9.45] 

Marketing/Distribution/Transportation/Sales 

• CCO 2000 be withdrawn in its entirety and that the Office of the Coal Controller 
be abolished forthwith. This will require that the responsibility for the collection 
and distribution of taxes collected under the Coal Mines (Conservation and 

71 

At Nangaon, for example (which serves Jayant, Nigahi and Dudichua in NCL) the uptake of sites 

was less than expected — 352 families on 1,600 plots. 
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Development) Act 1974 is assigned to a party other than the Coal Controller. 
[10.27] 

• An independent regulatory body should be set up only for an interim period till a 
free market in coal gets developed. [10.34] 

• All State Coal Control Orders must be withdrawn to fully liberalise coal pricing 
and distribution. [10.39] 

• The process of rail freight rate rationalisation should be commenced immediately. 
[10.50] 

• The primary responsibility for on-time delivery of goods consigned should lie 
with the railways as the transporter. [10.52] 

• Railways should be freed from a fixed tariff schedule and be permitted to 
negotiate freight rates which truly reflect the cost of capital and operations. This 
will make it possible for the railways to fund private sidings. [10.57] 

• All coal supply agreements should be legally enforceable and should contain a 
mutually agreed arbitration clause providing for prompt resolution of any 
differences between the producer and the consumer. This will ensure prompt 
payment by the consumer. [10.60] 

Institutions 

• An independent regulatory body be established to assist the Government in the 
transition to a fully liberalised coal sector. [11.46] 

• A new unit be created in DoC in the Ministry of Mines and Minerals to strengthen 
the technical capabilities for administering the coal sector. Professional staff 
could be transferred from CMPDI. [11.51 ] 
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